Introduction – 103, Standards of Review, 104, 105, 106

I. Rulings on evidence [103]:

a. Appellate court cannot deem an evidentiary ruling erroneous unless it (1) affected a party’s substantial right and (2) the error was properly raised below. [103(a)].

i. Harmless error if “after reviewing the entire record, the reviewing court determines that no substantial rights of the defendant were affected, and that the error had no, or only slight, influence on the verdict” [United States v. Williams].

ii. Raised below: 

1. If the trial court admitted evidence, the party made a (i) timely objection or motion to strike on the record and (ii) stated the specific ground for the objection (unless it was apparent from context); or

2. If the trial court excluded evidence the party must have made an offer of proof (informed court of substance of evidence, unless it was apparent from context.

iii. Motion in limine – once the judge makes a definitive ruling on the record, the objection/offer of proof need not be raised again at trial [103(b)], but where the ruling is provisional it must be raised again at trial to be properly preserved for appeal.

b. If not properly raised below, appellate court will review for plain error [103(e)], which requires that there was an error + obvious + affected party’s substantial right.
i. Plain error: “so egregious that it must be overruled despite not being raised.”

II. Standards of Appellate Review

a. De novo – standard for evidentiary rules that do not give judge discretion.

i. e.g., judge has no authority to allow plaintiff to offer evidence of the civil defendant’s character to prove circumstantially that he committed the tort; trial court has no discretion to exclude evidence that a witness committed a crime of dishonesty or false statement, when that evidence is offered to impeach a witness’s credibility.

b. Abuse of discretion – standard for application of evidence rules that give judge discretion; appellate court will usually uphold trial court’s ruling.

III. Preliminary Questions [104]

a. Judge is not bound by rules of evidence for preliminary questions and can use the statement itself to determine admissibility.

b. 104(a) – Judge must determine by a preponderance that preliminary questions are satisfied.

i. Whether preliminary questions are met, whether there is a privilege, or whether an expert can testify. But not credibility – weight of evidence goes to the jury.

c. 104(b) – Judge applies Huddleston standard (a reasonable jury could believe) – applies to conditional relevance questions of fact under 404(b) and 413-415.

i. If evidence passes reasonable jury standard under 104(b), it goes to the jury and the jury may consider the evidence if the jury believes, by a preponderance, that the fact is true.

IV. Limiting Instruction [105]

a. When a judge admits evidence that could be used for either a permissible or impermissible purpose, the judge, on request, should give the jury a limiting instruction.

V. Writing or Recorded Statement [106] – when one party introduces part of a writing or recorded statement, the other party can the party to introduce the rest of it.

Relevance – 402, 401 Logical Relevance, 403 Practical relevance

I. All relevant evidence is admissible (except as otherwise provided by rule, statute, or constitution); all irrelevant evidence is inadmissible [402].

a. 402 is a rule of inclusion whereas most other rules are rules of exclusion.

II. Logical Relevance: Evidence is relevant if it has any tendency to make a fact of consequence more or less likely [401].
a. Materiality – must be related to the subject matter of the case; depends on substantive law.

b. Stipulation – evidence that is material to a conceded issue is 401 relevant but might fail 403.

c. Three-Part Test for Logical Relevance:
i. What is the theory of the case? i.e., what are the material issues in the case?

ii. Is this piece of evidence related to a material issue?

iii. As a logical matter, does the evidence support the proposition?

1. Although the piece of evidence need not prove the entire case on its own, at some point the connection between the evidence and the material fact will become so attenuated that the evidence is irrelevant.

III. Practical Relevance: The court may exclude relevant evidence if its probative value is substantially outweighed by danger of unfair prejudice, confusing the issues, undue delay, wasting time, or needlessly presenting cumulative evidence [403].
a. Unfair prejudice must SUBSTANTIALLY outweigh probative value.

b. Factors affecting probative value:

i. Availability of alternative evidence, such as stipulation.

c. Unfair Prejudice – influences jury’s opinion on an improper basis, often an emotional one.

d. Factors affecting unfair prejudice:

i. Limiting Instruction – if limiting instruction will be effective, low risk of unfair prejudice; but if limiting instruction will be ineffective and there is a high chance that jury will use evidence for impermissible purpose, risk of unfair prejudice is greater. 

e. Surprise – not grounds for exclusion under 403; ask for a continuance instead.

f. Credibility – not grounds for exclusion under 403; issue for trier-of-fact.

i. Judge accepts witnesses as credible and weight of evidence (credibility) issues go to jury.

g. Appellate Review – 403 gives judge discretion so judge’s ruling will usually be upheld on appeal under abuse of discretion review.

i. Sole exception to 403 balancing is evidence that impeaches a witness with a conviction for a crime of dishonesty – 609 mandates admission w/o balancing.

Character – 404, 405

I. General Rule: Evidence of a person’s character is not admissible to show action in conformity with character [404(a)(1)].

a. Character: generalized description of one’s disposition or of one’s disposition in respect to a general trait, such as honesty, temperance, peacefulness, or propensity for violence.

i. Alcoholism is a character trait, not a habit. AC notes caution against intemperate habits.

ii. Stroke victim’s tendency to forget is a medical condition, not character.

iii. Character traits arise (but this is not settled) from one’s moral wellbeing, from traits over which one has a substantial element of choice (cf. habit, semi-automatic) and affect how others’ perception of that person.

b. Does not include habit, which is admissible [406].

c. 404(a) “does the [403] balancing for you” by providing a general ban on character evidence.

d. Rationale: (1) jury might overvalue character evidence; (2) jury might punish defendant for prior bad acts rather than the conduct at issue; (3) avoid side trial and over-complication of the issues; (4) probative value of character evidence is typically low, so it should be excluded when important decisions are being made; (5) people should be judged on their actions, not their character.

e. FRE follows CL approach to character.

II. Exceptions for CRIMINAL cases [404(a)(2)(A)-(C)]: 

a. Defendant may offer evidence of defendant’s pertinent trait;

i. Trait must be pertinent/material to this charge – e.g., defendant charged with wirefraud may offer evidence of his good character for honesty but not his good character for peacefulness.

1. Evidence of general good character (e.g., proclivity to obey the law) not permitted, must be more specific.

ii. Prosecution may then offer evidence of defendant’s same trait.

iii. Method: Extrinsic reputation or opinion testimony ONLY (specific instances ok on cross).

iv. Must be 401 relevant and 403 balancing applies.

b. Defendant may offer evidence of victim’s pertinent trait; and
i. Prosecution may then offer evidence of victim’s or defendant’s same trait. Prosecution MAY NOT talk about victim’s character unless defendant starts (except for victim of homicide exception, see below).

1. Example – If D says V is aggressive, P can show that V was peaceful and that D was aggressive.

ii. Here, character evidence of victim is offered to show that victim acted in conformity with character.

iii. Method: Reputation and opinion testimony or specific instances on cross.

1. But extrinsic specific instances testimony is admissible if it is relevant for some other, non-character purpose. Example – A husband’s prior acts of beating his wife while drunk are admissible when offered to show, not that the husband was a generally violent person, but that he had a specific propensity to beat his wife, and hence his wife acted in self-defense.

iv. Defendant’s ability to offer evidence is s.t. rule 412 (rape shield) limitations.

v. Victim’s character may not be pertinent at all, e.g., robbery, burglary, fraud cases.

vi. Must be 401 relevant and 403 balancing applies.

c. If defendant offers evidence that victim was first aggressor in a homicide case, prosecution may offer evidence for victim’s trait for peacefulness.
i. Rationale: Victim is dead and cannot tell her own story.

ii. Must be 401 relevant and 403 balancing applies.

iii. Irreversible coma is not a homicide.

III. Exceptions and “Exceptions” for CRIMINAL AND CIVIL cases:

a. When character is an ultimate issue, character evidence is admissible to show propensity.
i. Method: witnesses testifying to reputation, opinion, and specific instances [405(b)].

ii. e.g., parental fitness, negligent entrustment, defamation w/ defense of truth, insanity defense, character of decedent in wrongful death case, or entrapment.

iii. “Ultimate fact” must be 401 relevant and evidence must pass 403.

b. Evidence of defendant’s similar misconduct may be used to show propensity in sexual assault and child molestation cases [412-415].

c. Uncharged misconduct may be admitted for a non-propensity purpose [404(b)]. 

i. Another purpose: motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident [404(b)(2)].

1. Motive – might be relevant to an ultimate issue, such as intent or identity (e.g., evidence of D’s drug addiction may be admissible to show a motive for theft; D’s prior assault of V might show that D disliked V, providing motive for present assault on V; acts showing enmity towards a racial group can be used as evidence of subsequent discrimination); may also be the predicate for the award of punitive damages in a civil case.

2. Modus Operandi – evidence of m.o. must be extremely distinct, so as to amount to D’s signature. Doctrine of chances requires an inquiry into how likely it would be that D would be involved is so many similar acts (e.g., black widow).

3. Opportunity – e.g., evidence that D had previously stolen a key to a home that was later burglarized; D’s; presence in an area where he had no right to be ( both are admissible to show opportunity.

a. Even if admissible, probably requires a limiting instruction and redaction. D might also stipulate.

4. Knowledge – e.g., D previously charged w/ IRS fraud cannot claim naivety; D found in possession of heroin and claimed he did not know that it was heroin, evidence that he had previously sold it would be admissible to show knowledge that it was heroin; D is charged with committing a crime using sophisticated methods, evidence that D previously committed the same crime using same method would be admissible to prove that D knew how to use such method.

5. Intent – reveals a state of mind that is an element of the crime – e.g., D’s claim that he shot his wife on impulse is less plausible if he shot his wife’s lover moments before; If D claimed that he robbed a bank with X because of duress, proof that D shortly afterward committed another crime with X in circumstances w/o duress sheds light on duress claim w/o defaming D’s character in general.

6. Absence of Mistake or Accident – e.g., cases in which D claims that a death caused by him was accidental; that sexual touching of a child was inadvertent; that property was destroyed by accident; or that illegal dumping of waste was inadvertent.

7. Preparation – e.g., D stole a car to use as a getaway car for the charged crime; D broke into a store to steal tools to use in the charged burglary.

a. Preparation often overlaps with plan and opportunity.

8. Common Plan or Scheme – Where a person commits several acts in pursuit of a single goal, the prior acts are admissible – e.g., D killed 8 people who had superior claim to title; prior acts of accepting kickbacks from different persons has been admitted to show common scheme to get kickbacks for one’s position; selling drugs is a continuous business involving a common plan.

9. Identity – Identity is usually an ultimate fact rather than merely a fact offered to prove an ultimate fact – e.g., evidence that D threatened prospective witnesses tends to evidence D’s conscious guilt and that serves to identify D as the perpetrator.

ii. Criminal – On defendant’s request, prosecutor must provide notice [404(b)(2)(B)].

iii. Includes misconduct that occurred after the events at issue.

iv. S.t. 403 balance – consider: (1) whether the prior misconduct has the capacity to arouse horror or sympathy or to evoke a desire to punish; (2) the remoteness in time of the evidence of other crimes and bad acts; and (3) whether the fact sought to be proved by the uncharged crime is really in dispute and, if so, whether it might be proven by other evidence.

v. “Character” evidence used to show knowledge – If D knew of V's aggressive behavior, then character evidence rules don't even apply. D needs evidence to show reason to use self-defense, not to prove V acted in conformity.

d. Witnesses may be impeached for character for truthfulness.
i. Method: reputation and opinion witnesses, cross-examination about specific instances [608], and extrinsic evidence of a criminal conviction [609].

ii. Defendant as a witness – prosecution is limited to character for honesty and trustworthiness, which includes prior convictions (all prior convictions ok, regardless of subject matter; extrinsic ok) and uncharged misconduct (only uncharged misconduct having a bearing on honesty; cross only).

iii. Uncharged misconduct questions on cross – prosecutor must have a good-faith basis for asking question and at some point the misconduct might become a 403 waste of time. Prosecutor may not ask hypotheticals (e.g., would your testimony change if D were guilty).

iv. Note: Evidence of a criminal conviction regarding character for truthfulness is only admissible if the person testified as a witness, otherwise, the testimony would have to relate to a pertinent trait of the accused or victim (assuming it is being offered by the accused or the accused opened the door).

IV. 404(b) s.t. Huddleston standard under 104(b).

Habit and Custom – 406

I. Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice [406].
a. Does not require corroboration or an eyewitness [406].

b. Habit = semi-automatic; regular response to a repeated situation; usually a narrow situation.

i. e.g., putting on seatbelt upon getting into car or going down particular staircase two stairs at a time; doctor’s regular practice of warning patients about side effects; bar’s regular practiceof serving intoxicated person (but not person’s regular practice of getting drunk at a particular bar, except for in that one case that Aviva disagrees with); railroad crew’s practice of not blowing a whistle at a particular crossing.

c. Religious practices – advisory committee notes say they probably are not habits but Orenstein thinks they are (like devout Jew’s regular practice of going to Synagogue).

d. Habit evidence is often offered in civil cases to show a careful or careless habit. In such instances, the evidence must actually demonstrate a habit, and not just a general tendency toward care or its opposite.

Rape Shield Exception to Character of the Victim – 412

I. Generally, evidence (1) that victim engaged in other sexual behavior or (2) a victim’s sexual predisposition is inadmissible.
a. Other sexual behavior – includes use of contraceptives, birth of an illegitimate child, fantasies or dreams.

b. Sexual predisposition – victim’s mode of dress, speech, or lifestyle.

c. Purpose: To safeguard the alleged victim against invasion of privacy, potential embarrassment, and sexual stereotyping. Encourages victims to come forward with complaints of sexual assault.

d. Extends to cases other than just sex assault b/c need to protect victim is still present.

e. Requires an alleged VICTIM of sexual assault – so in a defamation case where Helen writes a newspaper article about how Jennifer is a whore (Helen does not sexually assault Jennifer), Helen CAN offer evidence of Jennifer’s sexual history for Helen’s defense of truth.

II. Exceptions for CRIMINAL cases:

a. Specific instances of a victim’s sexual behavior, to prove that someone other than defendant was the source of semen, injury, or other physical evidence;
i. Method: must be specific instances, not reputation or opinion.

b. Specific instances of a victim’s sexual behavior with the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor;
i. e.g., prior instances of sex between the victim and the accused, victim’s statements expressing intent to engage in sex with the accused, or victim’s fantasies about the accused.

ii. Prosecutor might offer to prove a pattern of behavior w/ respect to defendant and victim.

c. Evidence whose exclusion would violate the defendant’s constitutional rights.
i. e.g., victim’s statement of intent to have sex with the first person encountered on a particular occasion might violate due process if excluded for defendant accused of rape seeking to prove consent.

ii. Defendant may have a right to introduce evidence under the Confrontation Clause that would otherwise be precluded by an evidence rule, e.g., defendant in a rape case had a right to inquire into alleged victim’s cohabitation with another man to show bias.

d. Must satisfy 401 relevance and 403 balancing.

III. Exception for CIVIL cases:

a. Evidence of victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.
i. Balancing differs from 403 b/c reverses the general rule governing admissibility by shifting burden to the proponent to demonstrate admissibility rather than making the opponent justify exclusion; more stringent than original rule – raises the threshold for admission by requiring that the probative value substantially outweigh the specified dangers; puts “harm to the victim” on the scale in addition to prejudice to the parties.

b. Must be 401 relevant and pass above balancing test.

IV. Notice required for both civil and criminal cases [412(c)].

V. Traditional reasons for allowing evidence of V’s sexual history: (1) promiscuity indicated that a woman would sacrifice chastity, which demonstrated a propensity to consent and (2) sexual activity outside of the marriage meant that a woman would break her marriage vows so she would probably break the oath too.

VI. Problems w/ allowing this evidence: (1) discouraged women from pressing charges; (2) not logically relevant; (3) low probative value; and (4) unfair prejudice.

Character of Defendant in Sexual Assault and Child Molestation Cases – 413, 414, 415

I. Ways to get evidence of prior sex crimes in:

a. Non-character purpose under 404(b).

b. If D testifies, a conviction could be used to impeach under 609 (but might be excluded by 403 b/c unfairly prejudicial).

c. Similar sex offenses – charged or uncharged – used to show propensity to commit sex crimes under 413-415.

II. 413-415 = exception to 404(a) general ban on character evidence b/c can be used for propensity.

a. Pro – recidivist rationale (but we don’t have this rule for drug users); bolstering rationale

b. Con – feminism (makes victim think they need prior assaults)

III. Sexual assault case – evidence of other sexual assaults is admissible [413].
IV. Child molestation case – evidence of other child molestation is admissible [414].
V. Civil cases – same rules as 413 and 414 [415].

VI. Additional Requirements

a. Prosecutor must disclose this evidence to the defendant in time [413(b)].

b. No time limit as to when prior conduct occurred, but evidence from a long time ago might lose probative value under 403.

c. Need not be a conviction – may be uncharged misconduct.

d. Child molestation = victim under the age of 14.

VII. Evidence must be 401 relevant and satisfy 403 balance.

a. Although, need not consider risk that it will be used for propensity b/c 413-415 allow use for propensity.

b. Problem – some courts apply a “403-lite” test where little balancing is done b/c court assumes that evidence is highly probative and that the rule accepts inherent danger of unfair prejudice.

c. Risk = jurors will punish the accused for the prior uncharged misconduct, rather than the conduct charged or the jurors will get confused by the evidence of the other crime.

VIII. Method: specific instances only; limited to same type of conduct; may be presented in prosecutor’s case-in-chief; and prosecutor must give advance notice.

IX. Huddleston standard of proof (reasonable jury) applies and must be met for the evidence to be admitted under 104(b).

Character of Witness for Truthfulness – 608, 609

I. Reputation or opinion testimony about witness’s character for truthfulness is admissible [608(a)].
a. Testimony about good character for truthfulness is only admissible if the witness’s character for truthfulness has been attacked.

b. S.t. 403 balancing.

c. Opinion – requires personal knowledge of the witness; Reputation – requires knowledge of community’s opinion of the person (which is admissible hearsay – 803(21)).

II. Specific instances to attack or support any witness’s character for truthfulness may be inquired into on cross-examination but not with extrinsic testimony (except for prior convictions) [608(b)].

a. Scenarios: (1) W1 testifies. Attorney may cross-x W1 about specific instances regarding W1’s character for untruthfulness. (2) W2 testifies about W1’s character. Attorney may cross-x W2 about specific instances of W1’s character for truthfulness.

b. The specific instance must relate to witness’s character for veracity, not any other character trait.

c. S.t. 403 balancing.

d. Any reference to the consequences that a witness might have suffered as a result of an alleged bad act is barred.

e. Rationale: specific instances creates side trial; reputation and opinion are less time-consuming.

III. Prior convictions may be inquired into on cross-x or introduced with extrinsic evidence (qualify as a public record) [609].

a. Felony Convictions (punishable by death or imprisonment for more than one year; does not include arrests): 

i. Witness is NOT the accused – admitted if it passes 403 [609(a)(1)(A)].

1. 403 factors: degree to which the crime reflects credibility; nearness or remoteness of the prior conviction; similarity of the prior offense to the offense charged (similarity is disfavored); necessity of W’s testimony for the fair adjudication of the trial; whether W’s credibility is central to the case.

ii. Witness IS the accused – admitted if the probative value of the evidence outweighs its prejudicial effect to that defendant [609(a)(1)(B)].

1. Different balancing test: (1) probative value must outweigh prejudicial effect (vs. unfair prejudice must substantially outweigh probative value) and (2) prosecution must establish that the conviction satisfies balancing (vs. opponent can make a 403 objection).

2. Similarity between the past and current crime ( greater the risk of unfair prejudice.

iii. If crime is punishable by imprisonment for one year or less and does not involve dishonesty/false statement, attorney may not ask about it on cross-examination or raise extrinsic evidence of the conviction.

b. Crimes of Dishonesty or False Statement – automatically admitted (no balancing) [609(a)(2)].

i. Of course, balancing applies if the crime is more than 10 years old. See below.

ii. e.g., perjury, subordination of perjury, false statement, criminal fraud, embezzlement, larceny by trick, wirefraud (maybe theft and receipt of stolen property).

iii. Problem – judge has no discretion to exclude, which could lead to admitting evidence of wirefraud when defendant is currently accused of wirefraud, creating risk that it will be used for propensity.

c. Convictions older than 10 years are only admissible if (1) the probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect and (2) proponent gives opponent written notice [609(b)].

i. Timing – more than 10 years have passed since conviction or release from confinement.

ii. Balancing consideration – the more important the witness is, the more important it is to know prior conviction for credibility.

d. Pardon – not admissible if the conviction has been pardoned, etc. on the basis of rehabilitation or innocence [609(c)].

e. Juvenile conviction – only admissible if offered in a criminal case + conviction of a witness other than the accused + would be admissible if it were an adult conviction + admitting the evidence is necessary to fairly determine guilt or innocence [609(d)].

f. Pending appeal – admissible even if appeal is pending; also, evidence of pending appeal is admissible [609(e)].

Impeachment – Bias, Impairment, Contradiction

I. Can only impeach a witness who has already testified.

II. Bias

a. Extrinsic evidence of bias is permitted [Abel].
i. FRE are silent on impeachment for bias. Abel held that FRE did not change the CL rule of allowing extrinsic evidence of bias.
b. Method: extrinsic testimony regarding specific instance is allowed.
i. When evidence of a witness’s prior statement is offered, consider whether that statement could go to bias.
c. 403 balancing – bias is highly probative so it will be hard to show an unfair prejudice that substantially outweighs.
d. Common types: (1) familial attachments; (2) gender and racial; (3) personal animus; (4) deal with government (e.g., lower sentence for testimony); (5) expert witness paid to testify; and (6) witness is a member of an organization that is interested.
III. Impairment
a. Something about witness’s ability to perceive, recollect, or narrate is impaired – e.g., eye glasses, substance abuse, low IQ, old person, poor memory skills, defects in the five senses, alcohol intoxication and alcoholism, drug use and drug addiction, mental defect, abnormality, or disease.
b. Method: Cross-x and EXTRINSIC allowed.
c. S.t. 403 balancing – e.g., extrinsic evidence might be a 403 waste of time.
IV. Contradiction
a. The contradiction testimony must be INDEPENDENTLY ADMISSIBLE. 
i. Must be relevant to another material fact in the case and satisfy 403.
ii. If extrinsic contradiction testimony relates to a COLLATERAL MATTER, it is not admissible – e.g., bank robbery example where witness testifies that getaway car was red and, on cross, testifies that another car in the parking lot was black. Defense may not offer another witness to testify that the other car was actually white b/c that is a collateral matter but may offer another witness to testify that the getaway car was actually green.
b. Challenges a witness with contrary evidence about the underlying facts – e.g., W1 testifies that the light was red. W2 testifies that the light was greet. W1 has been impeached by contradiction.
c. Not mentioned in the FRE.
V. Bad Character for Truthfulness – (see 608 and 609)
a. Three ways:
i. Impeaching party can offer generalities about W’s character for truthfulness via reputation or opinion character witnesses. These witnesses are limited to testifying about W’s character for truthfulness.
ii. Impeaching party may cross-x W regarding specific uncharged misconduct relating to character for truthfulness.
1. If witness denies the uncharged misconduct, opponent must “take the answer.” HOWEVER, the extrinsic evidence rule does not bar the attorney from using the document solely to REFRESH THE WITNESS’S RECOLLECTION. Under those circumstances, the testimony still comes from the mouth of the witness; the document is not offered as evidence.
iii. Impeaching party may offer evidence of prior criminal conviction (cross-x or extrinsic).
b. Rebuttal – Once W’s character for truthfulness has been attacked under 608 or 609, the opponent can rebut such evidence with reputation and opinion evidence supporting W’s good character for truthfulness. Such testimony cannot be triggered unless W’s character for honesty has been impugned.
VI. Common Scheme or Plan (see 404(b))
a. Evidence that W engaged in distinctively similar type of lying on different occasions may be received. Such evidence would be admissible not as character evidence to impeach W, but as non-character evidence of a common scheme or plan.
i. Thus, evidence that W made prior false accusations of the same crime in the same circumstances is admissible.
VII. Extrinsic evidence of impeachment by contradiction, prior inconsistent statement, bias, and impairment is admissible, s.t. 402 and 403 limitations (must be logically relevant and practically relevant).
VIII. Any party, including the party that called the witness, may attack the witness’s credibility [607].
Compromise Offers and Negotiations – 408

I. (1) Offering or accepting valuable consideration during compromise negotiations (2) conduct or a statement made during compromise negotiations about the claim is not admissible to (1) prove/disprove the validity or amount of a disputed claim or (2) to impeach by prior inconsistent statement or contradiction [408(a)].

a. Requires a DISPUTE AS TO VALIDITY OR AMOUNT. Does not cover Ds who do not genuinely contest claims but who merely seek an extension of time or a discount for the nuisance value of litigation.

b. Covers offer itself and surrounding negotiations.

c. Covers party + party negotiations and party + nonparty negotiations (but not nonparty + nonparty negotiations).

d. Covers only documents prepared just for the negotiation, not all documents offered during negotiation.

e. NEITHER party can introduce the evidence for the prohibited purposes; it doesn’t matter who made the statement.

f. Medical expenses – 408 covers offer to pay medical expenses. 409 covers an offer to pay medical expenses, if made in the context of negotiations for the entire claim – e.g., “I’m sorry. I’ll pay your medical bills” (409 applies – “I’m sorry” comes in) vs. “I’m sorry. I’ll pay your medical bills and give you $5,000 for damages” (408 applies – Nothing comes in).

II. Exception – Admissible to prove validity or for impeachment by inconsistency or contradiction when offered in a criminal case and when the negotiations are related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority [408(a)].

a. Exception for statements made in negotiations with government agents in matters that later lead to criminal prosecution: “Where an individual makes a statement in the presence of government agents, its subsequent admission in a criminal case should not be unexpected. The individual can seek to protect against subsequent disclosure through negotiation and agreement with the civil regulator, or an attorney for the government.”

III. Admissible for Another Purpose – The court may admit this evidence for another purpose, e.g., proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution [408(b)].

a. Evidence from compromise negotiations is ADMISSIBLE FOR BIAS or prejudice, etc.

IV. Requires a dispute as to VALIDITY OR AMOUNT – so a pure apology or a debtor’s offer to pay less than the amount owed is not covered.

V. 409 does not apply to discussions that are really business negotiations rather than negotiations to compromise a legal dispute. Also does not apply in a suit where compromise or behavior during compromise discussions are the subject of the action, such as in a suit enforcing the terms of the settlement contract itself.

VI. Policy – encourages negotiations by protecting statements made; each statement does not have to be phrased “hypothetically. . . ”

Offer to Pay Medical and Similar Expenses – 409

I. Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury [409].

II. Does not apply to surrounding circumstances – pretty much just the payment.

Subsequent Remedial Measures – 407

I. Evidence of measures taken after an injury/harm that would have made the injury/harm less likely is not admissible to prove negligence, culpable conduct, a defect in a product or its design, or a need for a warning or instruction [407].

a. Remedial measure must be SUBSEQUENT to the harm for this rule to apply.

i. Evidence of measures taken by the D prior to the event causing injury or harm do not fall within the exclusionary scope of 407 even if they occurred after the manufacture or design of the product.

1. Manufacture ( P purchases ( remedial measure ( P’s accident, remedial measure = 407 doesn’t apply; remedial measure evidence is admissible.

b. Amended to codify Flamino and apply to products liability cases.

c. Injury or harm – could apply to sexual harassment w/ change in company’s policy.

d. Examples – D fired a careless employee; change in manufacturing procedures, training procedures, or in the design of a product; manufacturer’s recall letter; or hospital’s post-accident self-evaluative study.

e. Policy: encourage people to fix problems; jurors tend to overvalue changes (juries have long been thought prone of thinking that just because the world gets wiser as it gets older, they will think it foolish before [Lancaster]).

II. But the court may admit this evidence for another purpose, such as impeachment or – if disputed – proving ownership, control, or the feasibility of precautionary measures [407]. 

a. Remember, to be admissible for the other purpose, ownership, control, or feasibility MUST BE CONTROVERTED.

b. If the evidence is not barred by 407, then D will probably ask for a limiting instruction and judge might exclude under 403.

i. When subsequent remedial measure evidence is offered to impeach, the court should weigh the impeachment value of the evidence against its possible prejudicial effect.

c. Feasibility – not just that remedial measure was physically possible, but that it was financially reasonable

d. Exhibit – Evidence revealing that safety measures were taken after an accident will be admissible when offered, not to show negligence, but to prevent the jury from being confused by an exhibit that depicts the scene of the accident after the measures were put into place – e.g., only picture of the scene of P’s fall down the staircase is post-accident and D installed a railing.

e. Causation – Evidence is admissible to prove causation (s.t. 403). e.g., Smokestacks were causing property damage. Smokestacks were raised and damage stopped. Remedial measure showed causation, not negligence.

f. Support or defend against an award of punitive damages – admissible to demonstrate the appropriateness of punitive damages or to show that party’s behavior does not justify such an award – e.g., P can present evidence of subsequent remedial measures when the measure itself constitutes the predicate for an award of punitive damages. Conversely, D may wish to present evidence of subsequent remedial measures as factual support for an argument that punitive damages are not appropriate.

III. Applies to strict liability cases per 1997 amendment, which clarified that it applies to the three main types of products liability cases – manufacturing defect, design defect, and failure to warn. 

Hearsay – CL, 801, Nonhearsay Exemptions

I. Hearsay: An OUT-OF-COURT STATEMENT offered to prove the TRUTH OF THE MATTER ASSERTED in the statement [801(c)].

a. Aviva: an out-of-court statement that the proponent asks the trier-of-fact to believe is true.

b. e.g., Dora’s out-of-court statement, “the van just drove by very fact,” is hearsay when offered to prove that the van drove by fast but is not hearsay when it is used to prove that Dora speaks English.

c. Classic ways to not be for the truth of the matter asserted (VICE): 
i. Verbal act

1. e.g., “I accept your offer;” “I do;” “This is a gift;” “This is my rent;” “this is my property” to show adverse possession; a guarantee; “Hand over all the money” to show a criminal act by bankrobber; “Orenstein, you are hot!” to prove sexual harassment; “Orenstein is stupid” to prove a defamatory statement (not that Orenstein is actually stupid).

2. Giving notice is a verbal act when notice is an element (it also falls under effect on the listener).

3. Verbal acts are nonhearsay only when used to show the legal relationship that it creates.

4. Does not include chatting about a verbal act – “Yesterday I gave you a gift.”

5. Must be 401 relevant and 403 balance applies.

ii. Impeachment 

1. Limitation: Impeachment is not substantive evidence ( if the prosecutor’s only evidence of a particular element of a crime is impeachment, then the defendant is entitled to a directed verdict.

2. Must be 401 relevant and 403 balance applies.

iii. Circumstantial evidence of state of mind

1. e.g., “I am Nancy Reagan” to show incompetence; “my wife is trying to poison me” to show that declarant hated his wife; “daddy tried to kill me” to show declarant’s fear of her father; a statement of a false alibi used to show that person offering the alibi was trying to cover up for beneficiary of the alibi and that beneficiary was guilty of the crime; intercepted telephone calls to show that the premises were being used for an illegal purpose; an address book to show that the owner knew the people listed therein (but not to prove truth of phone numbers); pre-death statement indirectly expressing a will to live; a receipt for rent or goods when used to show linkage between a person named in the receipt and the premises or goods; a letter addressed to the defendant at a certain street address when used to link the defendant with the house at that address; a name used in conversation when used to show that the defendant knew the person named; car papers when used to show a link between the car and those named in the papers.

2. Might be used to show incompetence, hatred, fear, and false alibi. 

3. Includes statements used to prove state of mind circumstantially.

a. Direct evidence of state of mind – hearsay s.t. then-existing state of mind exception.

b. Courts have admitted drug ledgers into evidence on the theory that they were not being offered for the TMA of anything asserted in the ledger, but merely to show that drug activity was taking place on the premises.

i. Aviva disagrees with this. She thinks it is used as TMA.

4. Must be 401 relevant and 403 balance applies.

iv. Effect on the listener

1. e.g., “Don’t step in that ketchup” to prove that the listener had been warned.

2. Must be 401 relevant and 403 balance applies.

d. When offered not for the truth of the matter asserted, consider the risk that the jury will use it for the truth of the matter asserted, whether a limiting instruction will be effective, and 403 balancing.

II. Statement: Oral or written statement or nonverbal conduct if the person intended it as an assertion [801(a)].

a. e.g., “Why did you rob that bank?” is intended as an assertion while “What time is it?” is not; declarant raises her hand in response to a question, “Who saw the accident?” raising her hand was intended as an assertion; pedestrians opening umbrellas is not hearsay to prove that it was raining because opening umbrellas was not intended to assert that it was raining.

III. Whether a statement was intended as an assertion and whether it is being used to prove the truth of the matter asserted are preliminary questions under 104(a) (preponderance of the evidence).

IV. Nonhearsay Exemptions:

a. Declarant-Witness’s Prior Inconsistent Statement [801(d)(1)(A)]: 

i. Declarant testifies at the current trial or hearing.

ii. Declarant is s.t. cross-x about a prior statement at current trial or hearing. 

iii. Statement is inconsistent with current testimony. 

iv. Previous statement made under penalty of perjury. 

v. Prior statement was made at a trial, hearing, or other prior proceeding or in a deposition.

vi. Includes grand jury testimony (b/c no requirement that prior statement was made under oath or was s.t. cross-x).

1. Senate wanted to admit all prior statements for their truth (broader than current rule). House wanted more limitations, including requirement of prior cross-examination, which would have excluded grand jury testimony.

vii. If the prior inconsistent statement fits this rule, it is admissible as substantive evidence, otherwise, it can only be used as impeachment (not for its truth).

1. Conversely, if offered solely for the purpose of CL impeachment (to demonstrate the unreliability of a witness) and not offered to prove the TMA, it is not hearsay w/in the 801(c) definition. A limiting instruction should be used so that it is not used for the TMA.

viii. Rationale for formal requirements: (1) official record – statements have been documented; (2) truthfulness b/c under penalty of perjury; and (3) neutrality (except in Smith).

b. Declarant-Witness’s Prior Consistent Statement [801(d)(1)(B) + Tome]: 

i. Declarant testifies and is s.t. cross-x about a prior statement. 

ii. Statement is consistent with current testimony.

iii. Statement is offered to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying.

iv. The prior statement made before motive for fabrication or improper influence arose.

v. Requires an allegation of fabrication from opponent.

c. Identification [801(d)(1)(C)]: 

i. Declarant testifies and is s.t. cross-x about a prior statement.

ii. Statement identifies a person as someone the declarant perceived earlier.

iii. After declarant testifies, a witness to the identification (usually a cop) may testify that the identification occurred, regardless of whether the declarant makes an in-court ID or even if witness cannot remember or even denies identification.

1. The out-of-court ID statement may be admitted before the in-court ID takes place, so long as the declarant is available to testify.

iv. Timing – must have been made after declarant saw the person they are identifying but need not have been made close to the time that they encountered the person.

d. Opposing Party’s Statement [801(d)(2)]: 

i. Statements offered by an opponent are “not hearsay.”

ii. Statements that qualify:

1. Was made by that party in an individual or representative capacity.

2. Is one that the party manifested that it adopted or believed to be true.

3. Was made by a person whom the party authorized to make a statement on the subject.

a. Bootstrapping: 104(a) – statement itself + independent evidence of declarant’s authority to speak on the subject.

4. Was made by the party’s agent or employee on a matter within the scope of the relationship and while it existed.
a. Bootstrapping: 104(a) – statement itself + independent evidence of existence of agency or employment relationship and scope of the relationship.

5. Was made by the party’s co-conspirator DURING AND IN FURTHERANCE of the conspiracy.

a. Bootstrapping: 104(a) – statement itself + independent evidence of existence of conspiracy and participation in it.

b. Procedure – 104(a) applies so preliminary facts must be proven by a preponderance and Bourjaily allows the judge to use otherwise inadmissible evidence to make preliminary fact determinations.

c. Application of Confrontation Clause (criminal case + statement by co-conspirator offered against the accused w/o co-conspirator testifying) – casual statements by co-conspirator are non-testimonial [Bryant].

d. In furtherance – statement must advance the main objectives of the conspiracy, post-crime bragging does not count.

e. During – statement must have been made before the conspiracy terminated.

i. Prevailing view appears to be that statements made before the defendant against whom they are offered joined the conspiracy are nonetheless admissible against that defendant.

iii. Declarant need not have personal knowledge (cf. statement against interest requires personal knowledge). Opinion rule is no obstacle.

iv. Policy: There is no incentive for parties to generate multiple out-of-court statements because only those that are detrimental will be introduced by their opponent.

V. Hearsay is not admissible unless it meets an exception [802].

a. Rationale for general hearsay ban: (1) gullible jurors – out-of-court statements are inherently unreliable and jurors/triers-of-fact might overlook weaknesses and overvalue the statements; (2) sincerity, perception, memory, and narration – classical concerns explain traditional preference for in-court testimony and the opportunity for cross-examination to display these possible weaknesses; (3) oath – statement was not made under oath and no penalty of perjury in this proceeding; and (4) demeanor – triers-of-fact like to watch witnesses’ demeanor (but Aviva says people are actually bad at spotting liars).

Hearsay Exceptions – Availability of Declarant Immaterial 803, Declarant Must be Unavailable 804, Residual Exception 807

I. Exceptions that apply regardless of showing of unavailability:

a. Present Sense Impression – A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it [803(1)].

i. Requires PERSONAL KNOWLEDGE of the event declarant is DESCRIBING.

ii. Must be substantially contemporaneous with the event.

iii. 104(a) preliminary question (must be proven by a preponderance) – whether statement was substantially contemporaneous with the event.

b. Excited Utterance – A statement relating to a starting event or condition, made while the declarant was UNDER THE STRESS OF EXCITEMENT that it caused [803(2)].

i. Differences between excited utterances and present sense impressions: (1) excited utterances exception has no specific time limit; (2) present sense impression exception does not require that the declarant be excited; and (3) excited utterance need only “relate to” the exciting event whereas the present sense impression must “describe or explain” the event.

c. Then-Existing Mental, Emotional, or Physical Condition – A statement of the declarant’s then-existing state of mind or emotional, sensory, or physical condition, but not including a statement of memory or belief to prove the fact remembered or believed [803(3)].

i. Includes – motive, intent, plan, mental feeling, pain, or bodily health

ii. Covers direct evidence of intent and direct evidence of state of mind.

iii. e.g., “I have a grudge against defendant” or “my leg hurts;” “I plan to go to the mall tomorrow;” “I plan to give you a pen;” “my back hurts;” “I hate him” or “I will kill him;” “I’m going to his house.”

iv. Requires personal knowledge – “I have a tumor on my liver” is not covered because declarant does not have personal knowledge of the tumor, whereas “my tummy hurts” is covered.

v. Statements of present intent to do a future act can be offered to show that declarant did do the future act.

1. But a statement of future intent that includes another person may not be used to show the future conduct of another person.

vi. May not be a FACT REMEMBERED or believed, unless it relates to the declarant’s will.

vii. Policy: diminished danger of fabrication; declarant’s defects of memory will not affect validity of the statement.

d. Statements Made for Medical Diagnosis or Treatment – A statement made for and REASONABLY PERTINENT TO MEDICAL DIAGNOSIS or treatment that describes medical history; past or present symptoms or sensations; their inception; or their general cause [803(4)].

i. Statements beyond this scope may need to be redacted – e.g., “the blue car hit me and now my arm hurts” should be limited to “my arm hurts” to come in under this rule.

ii. Rule does not require that the statement be made to someone who is going to provide treatment – e.g., statements made to expert physicians whose only function is to provide testimony fall within the rule.

iii. Statements from doctor to patient generally not covered by this rule (cf. statement to a doctor might be covered).

iv. Statement could be made to a physician, nurse, ambulance attendant, or a family member (e.g., child to mom).

v. Rule is not limited to statements of present symptoms, but must be relevant to the diagnosis.

vi. Chain of hearsay in hospital record – patient’s statement admissible under 803(4) and the statement of the person who records the statement is admissible as a business record. 

e. Recollection Recorded – Witness once had sufficient personal knowledge; record was made when the matter was fresh; record accurately reflects witness’ knowledge at the time; witness cannot testify from present memory; witness made or adopted the record [803(5)].

i. Do not use this rule if witness is testifying from PRESENT MEMORY.

ii. If admitted, record may be read into evidence but may not be received as an exhibit unless offered by opposing party.

iii. To meet this rule, declarant probably has to be a witness currently testifying.

iv. Laying the foundation: Witness must testify that they do not remember enough to testify. Proponent shows the witness the record. Witness testifies that their memory is not refreshed. Then witness should testify as to the elements of 803(5).

v. Cf. Refreshed Recollection – use of the document is not a hearsay because witness is testifying from current memory and not about the out-of-court statement/document. Counsel is not putting the contents of a hearsay record into evidence and is not trying to prove its truth.

f. Business Records – A record of an act, event, condition, opinion, or diagnosis made at or near the time by, or from information transmitted by, someone with knowledge. The record must have been kept in the course of a regularly conducted activity of a business organization for which keeping the record was a regular practice. These conditions must be shown by testimony of the custodian or another qualified witness, or by certification. Neither the source of the information nor the circumstances of preparation indicate lack of trustworthiness [803(6)].

i. Every person involved must have a BUSINESS DUTY.

ii. Person who transmitted or recorded the information must have PERSONAL KNOWLEDGE.

iii. Statements prepared for litigation may be excluded due to lack of trustworthiness.

iv. Includes hospital records.

g. Public Records [803(8)] – 

i. A record or report setting forth the activities of the office/agency.

1. e.g., payroll documents, personnel records, records of receipt and disbursements.

ii. Matters observed pursuant to a duty imposed by law when the public servant has a duty to report.
1. Excluding matters observed by law enforcement personnel.

2. e.g., weather records, maps, routine INS records, public property receipt.

iii. Factual findings resulting from a legally authorized investigation. But may not be used against the ACCUSED.
1. May be used in a civil case or against the government in a criminal case. Basically, police reports cannot come in under this exception when they are used against the accused. But police records probably can come in as business records. 

2. e.g., Coast Guard report containing conclusions about the causes of the grounding of an oil tanker; report by state police authorities containing information and opinions about certain racial disturbances; administrative finding about sex discrimination; CDC report. 

iv. Exception not met if there is a lack of trustworthiness.
v. Unlike a business record, no requirement of testimony or certification. No public official needs to show up to get the record in.

II. Exceptions that require a showing of unavailability:

a. Declarant is unavailable if declarant: (1) is exempted from testifying about the subject matter of the declarant’s statement because privilege applies; (2) refuses to testify about the subject matter despite a court order to do so; (3) testifies to not remember the subject matter; (4) cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; (5) is absent from the trial or hearing and the statement’s proponent has not been able, process or other reasonable means, to procure the declarant’s attendance (for 804(b)(1) or (6)) or the declarant’s attendance or testimony (for 804(b)(2)-(4)).

i. But a showing of unavailability, as above, does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.

b. Former Testimony – Testimony that was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one + is now offered against a party who had – or, in a civil case, whose predecessor in interest had – an opportunity and similar motive to develop it by direct, cross-, or redirect examination [804(b)(1)].

i. Civil case – “predecessor in interest” applies; that provision cannot apply in a criminal case.

ii. When former testimony is offered via transcript, there are two levels of hearsay:

1. Transcript is the statement of the court reporter – business record or public record.

2. Witness’ testimony at prior trial is hearsay – the present exception applies to allow it to be received.

iii. Other ways it might come in – 801(d)(1)(A) Inconsistent Statement or 801(d)(2) Party-Opponent or FRCP 32.

c. Dying Declaration – In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances [804(b)(2)].

i. Criminal – must be a HOMICIDE case.

ii. Civil – any civil case ok (e.g., wrongful death suit).

iii. Requires PERSONAL KNOWLEDGE.

iv. Declarant must be UNAVAILABLE.

v. Believed that DEATH WAS IMMINENT.

d. Statement Against Interest [804(b)(3)] – 
i. A statement that a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability. 
1. Requires personal knowledge – e.g., “my secretary tells me that I owe you $500” is not a statement against interest because declarant lacks personal knowledge even if “I owe you $500” is a statement against interest.

2. Must have been AGAINST INTEREST WHEN MADE. Objective test – so far contrary to the interest that a reasonable person in the declarant’s position would not have made the statement unless they believed it were true.

3. Criminal case, requires corroborating circumstances – e.g., “I killed Professor Bauxbaum, Jacob Roman didn’t do it” and Roman is the accused, must have corroborating circumstances to support the trustworthiness of the statement.

ii. If offered in a criminal case as one that tends to expose the declarant to criminal liability, it must be supported by corroborating circumstances that clearly indicate its trustworthiness. 
1. In civil cases, declarations against penal interest are freely admissible without any requirement of corroboration.

e. Forfeiture by Wrongdoing – A statement offered against a party that wrongfully caused – or acquiesced in wrongfully causing – the declarant’s unavailability as a witness, and did so intending that result [804(b)(6)].

i. Do a separate analysis to determine whether the party has forfeited his confrontation rights. Trial court must make the necessary factual finding pursuant to 104(a), otherwise the evidence is inadmissible.

ii. The wrongdoing that invokes forfeiture need not consist of a criminal act – e.g., paying the witness off.

III. Residual hearsay exception – reliable + necessary:

a. A hearsay statement that does not meet 803 or 804 is not excluded if the statement has equivalent circumstantial guarantees of trustworthiness + it is offered as evidence of a material fact + it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts + admitting it will best serve the purpose of these rules and the interests of justice + proponent gives reasonable notice [807].

i. “Near Miss” Hearsay Argument – if something falls just outside of a hearsay exception, then courts should not let it in under residual rule because Congress intentionally excluded such evidence.

Confrontation

I. The Sixth Amendment gives the ACCUSED the right to confront witnesses against him.

a. “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him . . .”

b. Civil case – no confrontation objections

c. Criminal case – confrontation is a right of the accused, not the prosecution

d. Language of the amendment does not provide clear guidance on hearsay rules. Rules come from case law.

II. Defendant has a confrontation objection when the prosecution offers OUT-OF-COURT TESTIMONIAL evidence against the accused.

a. Non-testimonial evidence does not invoke the Confrontation Clause.

b. Even if the hearsay comes in under an exception, it may be unconstitutional.

c. Out-of-court statement must be common law hearsay. If not used for the truth of the matter asserted, no Confrontation problem.

d. A statement made by the declarant to police does not create a confrontation problem.

III. Non-Testimonial Statements: Business record, casual statements by co-conspirator, casual remarks to an acquaintance/friend, statements not used for TMA

IV. Testimonial Statements: Confessions; statements in court (w/o prior opportunity to cross-x), including pretrial statements, grand jury, testimony at trial; formal statements to public officers, e.g., statement at the police station; deposition (w/o prior opportunity to cross-x); affidavits; official statements under oath; statement to the police (but see Davis).

V. Maybe Testimonial, Maybe Not: Excited utterances, present sense impressions

VI. Out-of-court, testimonial statements may come in if
a. Declarant is unavailable + defendant had prior opportunity to cross-examine the declarant about the statement [Crawford].
b.  It is a dying declaration [Crawford and Giles].
i. Rationale: dying declarations were an exception at the time of the founders.

c. Forfeiture [804(b)(6)]
i. Giles v. California – too fall under forfeiture, the accused must intend to procure the declarant’s absence and intend to prevent the witness from testifying.

1. Forfeiture applied only when the defendant engaged in conduct designed to prevent the witness from testifying. Giles held that not every homicide case automatically opens the door to admitting the victim’s former statements about the accused.

VII. Crawford v. Washington – New test for “testimonial” hearsay
a. Facts: Crawford charged w/ assault and attempted murder of a man he believed tried to rape his wife. Police interrogated both H and W. Crawford stated facts that would support a claim of self-defense. W’s statements corroborated Crawford’s in most respects, but gave a weakened version of self-defense. At trial, W didn’t testify due to marital testimony privilege. Court allowed the tape recording of W’s statements to be played for the jury over the defenses’ confrontation objection.

i. Here - statement taken during interrogation = testimonial; Sylvia should have realized that what she said to police might be used against her husband.

b. Issue: Whether statement made to cops was admissible even though there was no cross-examination of W.

c. Holding: No, striking down Roberts. The Confrontation Clause only applies to testimonial statements. If it is a testimonial statement, the only way to get it in is if the witness is unavailable and D had a prior opportunity to cross-examine.

d. Testimonial statements include: affidavits, custodial examinations, depositions, confessions, prior testimony that D was unable to cross-x – preliminary hearing, grand jury, former testimony, or police interrogations. Statements that would lead an objective witness to reasonably believe the statements would be available for use at a later trial. Testimony is “typically a solemn declaration or affirmation made for the purpose of establishing or proving some fact.”

e. Overrules Roberts b/c reliability is not enough. Combines hearsay and confrontation rules. Roberts is both “too broad and too narrow.”

f. Concurrence – Rehnquist stresses need to define testimonial but the court leaves this for later cases. We should still hold on to Roberts and under Roberts determine that this testimony is not trustworthy-that we do not need to go away with all of Roberts-i.e. dicta that if is not testimonial, then hearsay rules still apply and no confrontation clause issues arise.

g. But SCOTUS goes out of its way to say that Confrontation is a procedural right – dun matter if its reliable.

h. Raleigh case - importance of being able to confront witnesses against you, owed the decency of saying it to my face.

VIII. Davis v. Washington (and Hammon v. Indiana) – Focused on intention of the speaker

a. The court explained that, like the wife’s statement in Crawford, the statement in Davis and Hammon qualified, at least in some sense, as a police interrogation.

b. 911 call – evaluate purpose of the call. If to report an emergency, request for help is not testimonial.

c. Standard: Non-testimonial if primary purpose of the statement is to enable police assistance to meet an ongoing emergency.

d. Davis: 911 call from V, saying that she had been involved in a domestic disturbance, she identified her assailant, police arrived on the scene and saw that she was shaken and gathering her belongings.

i. V did not appear at trial. Trial court admitted recording of the 911 call.

e. Hammon: V of domestic dispute, officers arrived and asked her about what happened, searched the house, she filled out and signed a battery affidavit.

i. V did not appear at trial. Court admitted battery affidavit.

f. Testimonial/Non-testimonial – based on PRIMARY PURPOSE of police interrogations. 

g. Non-testimonial = made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police to meet an ongoing emergency. Declarant is not acting like a witness w/in the meaning of the 6th Amendment.

i. Davis – inquiries of operator during 911 call are non-testimonial – speaking about events as they were actually happening, facing an ongoing emergency, call for help, 911 operator asked questions to resolve the present emergency and not to learn about what happened in the past.

h. Testimonial = circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution. Interrogations by law enforcement fall w/in testimonial hearsay b/c directed at establishing facts of past crimes to convict perp. and solemn declaration made for the purpose of establishing a fact. Only those who “bear testimony” against D are “witnesses” w/in meaning of the 6th amendment.

i. Hammon – interrogation was part of an investigation into alleged past criminal conduct – no threat to her person, was seeking to determine what happened, past tense.

i. Intention, not formality – focus on intentions of the victim and the police and the timing of the incident to determine whether the statement was an account of past criminality or a cry for immediate police protection, not formality of the statements.

j. Intent of the investigator – shifts the inquiry to the intent of the investigator rather than intent of declarant. Was p.o. trying to gather evidence or deal with an ongoing emergency?

k. Redact – statements that are both testimonial and non-testimonial can evolve – redact and only use testimonial statements by declarant. 

IX. Bryant
a. Facts: victim fatally injured by gunshot, police arrive and ask about circumstances of injury, victim tell police who shot him, when he was shot, etc., he is rushed to hospital and dies hours later, police officer testifies as to what victim said after shooting, testimony of police officer is admitted.

b. Evidence at issue – police testifying to statement made by victim/declarant about who shot him, when, etc.

c. Determining Primary Purpose of Interrogation – through objective analysis of circumstances of an encounter and statements and actions of the parties

i. Objectively assessed from the perspective of the parties to the interrogation at the time

1. Ongoing Emergency Analysis - Information the parties knew at the time of the encounter would lead reasonable person to believe that there was an emergency – ONE FACTOR in determining primary purpose

a. More reliable statement because it focuses declarant’s attention on responding to the emergency

b. Focuses participants on something other than proving past events potentially relevant to later criminal prosecution

c. Existence and duration of an emergency depend on the type and scope of danger posed to the victim, the police, and the public
2. Informality Analysis – more formal = testimonial, less formal = nontestimonial, ONE FRACTOR in determining primary purpose

ii. Must look at both declarant and interrogator

1. Here nontestimonial – ongoing emergency analysis, formality analysis, look at both parties (interrogator and declarant), circumstances, statements, objective analysis

2. Gun involved, did not know whether shooting was private dispute, whether threat was limited to victim, scope of dispute unknown

a. Ongoing emergency here where an armed shooter, whose motive for and location after the shooting were unknown, had morally wounded victim within a few blocks and a few minutes where the police found the victim

3. Victim was lying down, in pain, had difficulty breathing and talking

4. Did not have primary purpose of establishing or proving past events relevant to later prosecution

5. Police officers – responded to a call, did not know why, where, or when the shooting took place, etc.

6. Informal

Giles: D charged with murdering his girlfriend Avie
1. Prior Evidence Not Cross-Examined: tearful statements to police responding to a domestic-violence report that Giles had choked her, punched her, threatened to kill her, etc. = Testimonial
a. Three weeks later, Giles did kill Avie and claimed self-defense

b. To rebut Giles’ claim of self-defense and impeach his testimony, the state introduced Avie’s uncross-examined statements to police

2. Forfeiture: Accused must intend to procure the declarant’s absence and intend to prevent the witness from testifying

a. Only when the D engaged in conduct designed to prevent the witness from testifying

b. Not evern homicide case automatically opens the door to admitting the victim’s former testimonial statements about the accused

Melendez-Diaz: forensic lab report, signed and sworn, “substance is cocaine,” state did not produce witness
1. Lab Reports = Testimonial, core class of testimonial statements, prepared for use at trial against the accused, although they resemble business cards
a. Government forensic labs are not immune from pressure or bias, confrontation right is designed to weed out “no only the fraudulent analyst, but the incompetent one as well”

b. Not only about accuracy – veracity of the analyst is important as well

2. Burden is on the prosecution to produce the witness or suffer the adverse consequences of the witness’ non-appearance

3. D can waive confrontation – may not want to confront a very reliable witness

a. Absent stipulation, the prosecution may not introduce such a report without offering a live witness competent to testify to the truth of the statements made in the report

4. May make the trial more burdensome and inconvenient for prosecutors, cannot just disregard Confrontation Clause at our convenience

Bullcoming: D arrested on DWI, police officer assessed D as drunk on the scene, refused breathalyzer, took his blood involuntarily for gas chromatography, prosecutor put on lab tech who did not perform or observe the test but is familiar with the procedure, lab tech who performed test was on unpaid leave, no showing that the tech who performed the procedure was unavailable
1. Surrogate Testimony ≠ Meet Constitutional Requirement

a. Accused as the right to be confronted with the analyst who made the certification

i. Unless analyst is unavailable at trial, and the accused had an opportunity, pre-trial, to cross-examine that particular analyst

b. Allows D to raise questions about care, honesty, professional background, etc.

2. Even if the original analyst would not likely recall a given particular test, testimony under oath would enable D to raise questions concerning proficiency, care he took in performing his work, and his veracity

a. Why was the analyst placed on unpaid leave? Important question within context of this trial

X. Roberts – “Indicia of reliability” = No longer good law

a. Policy of the Confrontation Clause is to preserve accuracy.

b. Indicia of reliability = (1) firmly rooted hearsay exception (e.g., dying declaration, excited utterance, etc.) + (2) particularized guarantee of trustworthiness.

c. Essentially collapsed Confrontation right into the hearsay rules.

d. “Roberts-like thinking” = focusing on whether the statement is reliable rather than whether it is testimonial.

Lay Opinion – 701

I. A non-expert’s opinion testimony limited to what is rationally based on the witness’s perception + helpful to clearly understanding the witness’s testimony or to determining a fact in issue + not based on scientific, technical, or other specialized knowledge within the scope of [702].

a. Requires that witness have PERSONAL KNOWLEDGE.

b. e.g., lay witness can probably estimate the speed of a vehicle or recognize a voice over the phone.

II. Lay opinion should be used when an expert would not be more helpful to the trier of fact.

Expert Opinion – 702, 703, 704 705

I. Expert – a witness qualified by knowledge, skill, experience, training, or education [702].

a. e.g., a firefighter may testify as to the cause of a fire based on his experience.

II. Expert may testify if (a) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; (b) the testimony is based on sufficient facts and data; (c) the testimony is the product of reliable principles and methods; and (d) the expert has reliably applied the principles and methods to the facts of the case [702].

III. Bases of an expert’s opinion testimony:

a. Personal knowledge or facts/data the expert has been made aware of [703].

i. Personal knowledge not required.

b. The underlying facts/data need not be independently admissible if experts in that field would reasonably rely on those types of facts/data [703].

i. If facts/data are otherwise inadmissible, the proponent of the opinion may only disclose them if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.

IV. Expert may state an opinion without testifying as to the underlying facts [705].

a. But the expert may be required to disclose those facts/data on cross-examination [705].

V. Expert may testify to an ultimate issue [704(a)].

a. Mens Rea – Exception for criminal case – in a criminal case, an expert witness must not state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone [704(b)].

VI. Opposing attorney is permitted to ask the expert if they are being paid a fee, which goes to bias – can offer extrinsic evidence about the fee.

VII. Expert cannot directly testify that another witness in that proceeding was telling the truth or lying when they gave testimony.

VIII. No express prohibition against legal conclusions in FRE, but courts do not usually allow them.

IX. Frye = “generally accepted in the field” test – overturned by Daubert. Daubert turns it into a factor.

X. Policy – jurors might overvalue “expert” testimony

a. Civil – healthy suspicion against experts b/c both sides have experts

b. Criminal – people get convicted w/ bad science (e.g., arson, bite mark) b/c Ds refute less often

a) Daubert v. Merrell Dow Pharmaceuticals, Inc
i) "Nothing in the Rule establishes "general acceptance" as an absolute prerequisite to admissibility."
ii) "But, in order to qualify as "scientific knowledge," an inference or assertion must be derived by the scientific method. Proposed testimony must be supported by appropriate validation - i.e., "good grounds," based on what is known. In short, the requirement that an expert's testimony pertain to "scientific knowledge" establishes a standard of evidentiary reliability."
iii) "The focus, of course, must be solely on principles and methodology, not on the conclusions that the generate."
iv) How do we know if the science satisfies validity and reliability? Use the Daubert factors.
(1) whether the technique "can be (and has been) tested";
(2) whether it has been "subjected to peer review and publication";
(3) "the known or potential rate of error";
(4) "the existence and maintenance of standards controlling the technique's operation"; and 
(5) "'general acceptance'" in the relevant scientific community.
b) Use 702 and Daubert to determine whether the evidence is good scientific evidence.
Authentication – 901, 902

I. Any item offered into evidence must first be authenticated.

II. Authentication = produce evidence sufficient to support a finding that evidence is what proponent says it is [901(a)].

a. e.g., “Is this photograph a fair representation of the basement?”

b. Can use EXTRINSIC EVIDENCE.

c. Examples of the kind of extrinsic evidence that meets the rules’ authentication requirements.

i. 901(b)(1) Testimony of Witness with Knowledge

ii. 901(b)(2) Non-Expert Opinion that Handwriting is Person’s that is Not Acquired for Litigation - someone who knows your handwriting can authenticate that this is a contract signed by that person
iii. 901(b)(8) Document Over 20 Years Old, Condition that Creates no Suspicion of its Authenticity

iv. 901(b)(3) Comparison by Trier or Expert Witness

v. 901(b)(7) Public Records

vi. 901(b)(4) Distinctive Characteristics - something that is unique to the person, letterheads used to be distinctive
d. 902 provides a list of self-authenticating items – do not require extrinsic evidence.

i. See list.

III. 104(b) – conditional relevancy: relevant only if it is what proponent says it is

a. Judge decides whether the party has sufficiently authenticated an item so that it can be admitted.

b. Jury decides whether the evidence is sufficient to decide that the item is, in fact, authentic.

BEST EVIDENCE

R 1001 - Definitions

1. Writing - letters, words, numbers, or their equivalent set down in any form (handwriting, type-writing, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation)
2. Recording - letters, words, numbers or their equivalent recorded in any matters
3. Photograph - photographic image or its equivalent stored in any form (includes photographs, X-ray films, video tapes, and motion pictures)
Best Evidence Analysis

1. Start With: Does the Best Evidence Rule Apply? Is this the kind of thing that the best evidence rule applies to? Writing, Recordings, Photographs

2. Then: Am I trying to prove the contents of the original?
a. Law Requires Proving the Contents

i. Statute of Frauds - certain Ks must be in writing

ii. Defamation Action - have to bring the libelous statement to prove that there is a false statement of fact to the defamation of the P

1. Not Hearsay - not trying to prove the TMA of the statement, trying to prove that it is libelous

b. Choose to Prove the Contents Strategically

c. If W talks about a document during testimony - must prove best evidence

i. Ex. Nikki says “Orenstein promised to give me $35,” Aaron testifies “I saw that happen” - NO BER objection, not trying to prove the contents

ii. Ex. Nikki testifies “Orenstein gave me an IOU for $35” - trying to prove the contents, BER applies

3. Then: Is this collateral evidence, do we care about the contents of the evidence?
a. 1004(d) - the writing, recording, or photograph is not closely related to a controlling issue, then Original is NOT required
i. Ex. alibi evidence “I was at home reading the TV Guide” - do not need to prove the contents here because contents of TV Guide are collateral to the issue of alibi

4. Then: Do we need the original?
a. 1002 Original is Required UNLESS
i. 1003 Admissibility of Duplicates - Duplicate is Usually admissible
1. Unless there is a genuine question raised about the original’s authenticity or circumstances make it unfair to admit the duplicate

ii. 1004 Admissibility of Other Evidence of Content 
- Original is not required and other evidence of writing, recording, or photograph is admissible IF
1. Originals are lost or destroyed, and not by the proponent acting in bad faith

2. An original cannot be obtained by any available judicial process

3. Party against who the original is being offered had the original; was at that time put on notice that the original would be a subject of proof at trial and fails to produce it

b. 1007 Testimony or Statement of a Party to Prove Content - proponent may prove the content by testimony, deposition, or written statement of the opposing party against whom the evidence is offered, proponent need not account for the original
Issues with Real Evidence - HAB

1. Hearsay - writing, recording, or photograph produced is an out-of-court statement so it must be analyzed under the hearsay rules
a. If being used for TMA, then must fall under a hearsay exception

2. Authentication - Evidence of the contents cannot be admitted until proponent provides evidence sufficient to show that real evidence is what the proponent claims it is
3. Best Evidence - If proving the contents of the real evidence, must satisfy best evidence rules
SPOUSAL PRIVILEGE

I. Privilege Against Adverse Spousal Testimony

A. Witness spouse holds the privilege – testimony cannot be forced.

B. Some states allow privilege in both civil and criminal cases, while others limit it to criminal cases.  

C. Does not apply when spouses are adversaries (i.e., divorce proceedings). 

D. Privilege can be waived.

E. If a spouse testifies in favor of the other, or if the party spouse uses an out-of-court statement of the other as affirmative evidence, the privilege is waived regarding adverse testimony on the same subject matter. 

F. Parties must be married – Privilege does not survive the end of the marriage by divorce or death. 

II. Privilege for Marital Confidences
1. Only applies to confidences that were made during the marriage. 

2. Privilege for confidences shared during the course of the marriage continues after the termination of the marriage.

3. In many jurisdictions, privilege protects only confidences.  

a. Presence of third-party destroys privilege. 

b. Intention to relay to third-party destroys privilege.

4. Some jurisdictions include testimony about conduct performed under circumstances suggesting reliance on the confidential nature of the marital relationship.  

5. Spouse transmitting the confidence is the holder of the privilege in many jurisdictions, on the theory that the privilege is designed to encourage that spouse's communication or act.  

6. Privilege can be waived. 

7. Accidental disclosure to persons outside the marriage can result in a waiver of the privilege.
	
	Absolute Right
	Marital Confidences

	Protection 
	Broad, Prevents spouse from taking the stand in any capacity, requires legal marriage
	Only confidential communications

	Termination 
	At death or divorce, sometimes not found when couple is separate- depends on circumstances 
	Infinite, unless privilege waived 

*but only confidences made during legal marriage are protected 

*only confidential confidences- confidentiality waived through disclosure to 3rd party or made in public

	Who holds the privilege?
	Trammel: witness 

*some states do not follow, joint privilege- both must waive
	The speaker of the confidence 

	Waiver
	-If party spouse calls other spouse to testify or uses other spouse’s out-of-court statement, the privilege is waived regarding adverse testimony on the same subject matter 


	-If the holder of the privilege calls his/her spouse to testify about marital confidences, the privilege is waived and the content of the testimony no longer can be controlled

	Justification
	Harmony and Peace of Marriage
	Confidentiality (more like traditional notion of privilege)

	Exceptions
	Spouse v. Spouse, spouse has committed a crime against the other, crime of spouse against couple’s children
	Spouse v. Spouse, sometimes where spouses in conspiracy of fraud crime against 3rd party, proceeding involves children


COMPETENCE

R 601 – Competency to Testify

1. Every person is competent to be a witness unless otherwise provided by the Evidence Rules

a. When state law provides the rule of decision (diversity cases), the state competency law governs in federal court

i. Don’t want to encourage forum shopping – apply the state rule of decision (sometimes states apply other state’s rules)

ii. What would the state do in terms of competency of this witness?

2. Advisory Committee Notes – discretion is usually exercised in favor of allowing the testimony
a. Considerations that might affect competency are more appropriately matters of weight and credibility for the jury

3. Mental Disease – FRE do not disqualify anyone based on mental function or disease – insanity may be shown to impeach, but may not be used to keep the witness off the stand
4. Children – FRE do not restrict testimony of child witnesses
R 606 – Testimony by Juror

1. (a) – Jurors may not testify in cases in which they are sitting
a. When a juror is called to testify, it is necessary to object to preserve error

b. Lawyer must be given the opportunity to make the objection outside the hearing of the jury

2. (b) – Inquiry Into Validity of Verdict or Indictment

a. (1) – Jurors may not testify about internal juror deliberation matters
i. (2) Exceptions

1. Mistake in reporting the actual verdict – mistake was made in entering the verdict onto the verdict form

2. Introduction of extraneous prejudicial information

3. Improper Outside Influence

Tanner: D charged with defrauding gov’t and mail fraud, jurors come to attorney and tell him that jurors were doing weed, cocaine, drinking alcohol
1. External Influence ≠ Use of Drugs and Alcohol – Does not qualify as external influence on the jurors so that judge may hold evidentiary hearing where the jurors are witnesses
2. Will not hear juror testimony on evidence of use of drugs and alcohol during jury trial and deliberations

a. There are other ways to ensure a fair trial – procedural safeguards

i. Voir Dire

ii. Testimony by Bailiff, other witnesses to impeach the jurors

3. Policy Considerations

a. Need for finality in a jury trial

b. Threat of parties harassing jurors after an unfavorable ruling

c. Social benefit of having jurors feel free to speak and act during the deliberation process

Powell: jurors using racial language and slurs, pre-conceived notions about racial groups
1. Racial Bias – harder to root out than impairment
a. Know which party is disadvantaged, unlike when jurors are impaired, unsure which party is helped or hurt

b. Overt racial bias = large problem

2. Florida Supreme Court finds that jurors using racial slurs, racial bias = affects the outcome of the verdict.

Lannan: testimony from V about prior uncharged misconduct of molestation, testimony from W about previous uncharged conduct of molestation, IN adopted 404(b), not 413-414, thus still have CL depraved instinct exception 

1. CL depraved instinct exception  - no notice requirement, no time limit
2. Why should testimony of prior crimes be admitted?

a. Recidivism Rationale: weak argument because recidivism is high among drug offenders as well

b. Bolstering Rationale: crimes happen in private with only V as witness, V not always good witness, acts that would seem improbable standing alone

c. Doctrine of Chances: what are the chances that my four husbands all died of poison? 

3. HOLDING: CL depraved instinct exception is eliminated, should use 404(b) for admissibility of prior uncharged misconduct in sex/child molestation cases 
Enjady: testimony from another W about being raped by D, DNA match to the current crime

1. D argues 413 denies due process – But 413 NOT unconstitutional because subject to 403 Balance 

2. D argues 413 violation of equal protection – but sexual assaulters not a suspect class
3. 413 justified based on – recidivism, bolstering
4. HOLDING: evidence properly admissible, 413 constitutional 

Wright: heir at law sued servant who inherited a large part of the estate and attempted to prove that the deceased was incompetent and under influence when he bequeathed his property to the servant, to demonstrate decedent’s competence, servant attempted to introduce letters indicating though not explicitly stating that the master was competent to handle the transaction 

1. HOLDING: letters were hearsay because writers impliedly asserted the decedent’s competence and were offered for that purpose 

2. FRE: out-of-court statement must be intended as an assertion to be covered by the rule against hearsay 

Smith: V assaulted at motel, gave statement in form affidavit identifying D as her attacker, signed and notarized, V changes her story on the stand

1. 801(d)(1)(A) – declarant testifies and is subject to cross-examination about prior statement and prior statement

a. Is inconsistent with current testimony and was given under oath, penalty of perjury, at a prior proceeding 

2. Notary Proceeding – satisfies the “prior proceeding” requirement

a. Proof that statement was actually said

b. Minimal guarantees of trustworthiness – context of statements make it more reliable 

c. Not going to have a discussion about whether the statement was actually said

3. If this had only come in as impeachment, the prosecution would have lost because prosecution must bring substantive evidence of every element 

4. HOLDING: evidence admissible as prior inconsistent statement 
Tome: D charged with sex abuse of his daughter, V was bad witness, V’s out-of-court statements to babysitter, mother and social worker identifying D as her attacker, D argues that statements were concocted to prevent the father from sharing custody 

1. Prior Constituent Statement – 801(d)(1)(B) – under CL, statements must have been made before improper motive or influence to fabricate arose

2. Language of the opinion is broad and suggests that timing requirement might be applied to impeachment, but states that the holding is limited to admissibility for 801(d)(1)(B)  

3. HOLDING: FRE includes this CL timing requirement, statements should be excluded here because they were made subsequent to improper motive to fabricate arose 

a. Rejects plain reading of FRE 

Cromedy: rape V unable to pick D out of lineup, sees him on the street and identifies him, no other evidence other than V’s statement 

1. D wants instruction to jury that cross-racial IDs are usually less accurate than same race IDs, court denies instruction 

a. Majoritarian group less accurate when ID minorities 

2. HOLDING: limiting instruction should be given to notify jury of shortcomings of cross-racial identification by majoritarian of minority group 

a. Instruction should only be given when ID is critical in the case and ID is not corroborated by other evidence 

Bourjaily: co-conspirator statement to FBI informant 

1. CL – existence of conspiracy must be shown by independent evidence exclusive conspirator’s statement, could not use alleged co-conspirator statement to determine whether a conspiracy existed 

a. Does away with this requirement, court shall consider the contents of a co-conspirator statement in determining the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered 

2. HOLDING: overturns CL doctrine and endorses plain meaning

3. 801(d)(2)(E) – content’s of declarant’s statement does not alone suffice to establish a conspiracy in which the declarant and the D participated

4. On confrontation issues, Bryant dicta resolves this saying that casual co-conspirator statements are non-testimonial 

Thompson: allowed excited utterance into evidence

Brown: V is robbed, time passes and his granddaughter comes home and he makes statements to her

1. Excited Utterance factors to consider

a. Lapse of Time – trend is toward expansion of time interval for this exception

i. Lapse of time is not dispositive 

b. Age of Declarant

c. Physical and Mental Condition of Declarant

d. Characteristics of the Event

e. Subject Matter of Statement 

2. HOLDING: as long as declarant is still under stress or excited, trial court does not abuse its discretion even when there is a significant passage of time

State v. Jones: V testifies that she has been sexually assaulted by state trooper, chase after him when he is going very fast with his headlights off, another officer hears on the radio anonymous trucker “look at that smokey the bear and someone chasing after him”

1. Present Sense Impression
a. Contemporaneous with event it describes 

b. Must have personal knowledge 

c. Bootstrapping Content of statement enough to determine admissibility  

2. HOLDING: admissible as present sense impression, statement itself proved by preponderance sufficient preliminary findings for admissibility 

Shepard: D charged with murdering his wife, received testimony that shortly before her death, V says, “Dr. Shepard has poisoned me!”

1. Dying Declaration – what is decisive is the state of mind, must be exhibited in the evidence, patient must have spoken with the consciousness of a swift and certain doom

a. Statement did not lay foundation for dying declaration because it did not express declarant’s belief that death was imminent 

b. Declarant must have personal knowledge for dying declaration 

2. Evidence Here - Not offered for TMA, for limited purpose that V was not in a suicidal state of mind

a. Excluded under 403 
3. HOLDING: evidence does not come in as dying declaration or circumstantial evidence of state of mind 

Cook: P is injured after falling from apartment building, claims negligent construction of stairwell and maintenance against D

1. Statement that he was injured in a shoving or wrestling match – not statement made for medical diagnosis or treatment 
a. Of the type reasonably pertinent to a physician in providing treatment

2. Not business record, declarant was not under business duty 

3. HOLDING: inadmissible, does not fit 803(4) exception 

Collins: diary entries detailing his day at work, admitted into evidence and allowed P to read from diary for testimony 

1. Allowing Him to Read Diary Entry – declarant remembered

a. Harmless Error

2. Sending Diary to Jury as Exhibit – should have just been read into evidence

a. Harmless Error

3. HOLDING: remanded for new trial on damages

Chester: Ws notes were properly read into evidence under 803(5), D objected that 

1. No evidence that memory was fresh when recording was made

2. Should have been excluded under 403 
3. HOLDING: Appellate Court affirmed Trial Court’s ruling admitting evidence because W testified that her memory was fresh and within judge’s discretion to overrule objection under 403
Johnson: police officer’s record of bystander’s statement

1. Business Duty: all links in the chain must have business duty 

2. HOLDING: bystander did not have business duty, inadmissible as business record

Scholl: D convicted on filing false tax returns and structuring transactions

1. Evidence of Market Analysis made by casino are business records within 803(6)
a. Meets Business Duty Rule 

b. Used regularly 

c. Wide discretion in determining whether record meets trustworthy requirement

2. HOLDING: evidence of market analysis properly admitted

Bridgeway: deposit of American currency into bank

1. Bank records are business records within 803(6) 
a. Do not have to be perfect

2. HOLDING: proper admission 

Molex: handwritten notes taken during phone conversations 

1. HOLDING: not a business record because not regular, not present sense impression because no evidence of contemporaneity 

Ellis: P seeks to admit CDC and state reports of TSS

1. Reports 

a. Trial Court excludes the reports because they do not meet 803(8)(b) trustworthiness requirement because of

i. Timing of gathering evidence

ii. Not final as published 

b. Once proponent offers evidence, burden on opponent of evidence to prove that hearsay is not trustworthy enough 

i. Here – D has not done this 

ii. Does not have to be published 

2. Complaints to Playtex – offered for effect on the listener to show notice

a. Should have been excluded under 403 
Lentz: D accused of murdering wife, prosecution wants statements made by V involving “OJ” and that “Jay did it” 

1. 804(b)(6) – judge must find by a preponderance if the W was murdered to prevent him or her from testifying 

2. OJ Statements/Jay Did It Statements – excluded 

3. HOLDING: Not Abuse of Discretion 

4. DISSENT: would reverse because prejudice is self-inflicted, highly probative

US v. Wright: testimony concerning official’s statements to his lawyer and testimony concerning Ds good character

1. Statements to Lawyer – 807 
a. Only used in rare and exceptional circumstances 

b. Applies only when there are guarantees of trustworthiness

i. Here – contained incentives for him to lie, self-serving statements made when he was under investigations

2. Evidence of State Official’s Good Moral character under 404(a)(1) as an unindicted co-conspirator and “accused” under rule 

a. Does not apply to unindicted co-conspirator, only to accused in the case

3. HOLDING: evidence was inadmissible 

Fossyl: statements made before and after polygraph, statements made by dead declarant to brother 

1. Polygraph results = inadmissible

2. Bite Marks Science = inadmissible 

3. Arson Science = inadmissible 

4. Statements before and after polygraph – admissible 

a. Stipulations voluntarily entered by parties are binding on District and Appellate Courts 

5. Statement made by dead declarant to brother 804(b)(3) statement against interest

a. 804(b)(3) Statement Against Interest – admissible because could have subjected her to liability 

b. 807 – had indicia of trustworthiness, life-threatening cancer diagnosis, more probative than any other evidence

c. 804(b)(2) Dying Declaration – not about circumstances surrounding her death 

6. HOLDING: evidence admissible.

Facts for Questions 1-5: P is suing D for on-the-job sexual harassment. Both the D and the P will take the stand. D’s assistants, W and Z, will testify and be called by D’s attorney.

1. On cross-examination of W, may P’s attorney ask W: “Isn’t it true that you lied on your resume and you were never first in your class?” – Yes, because such questions are permitted on cross-examinations.

2. May W testify that in his opinion D is a good manager who would never resort to harassing underlings?

a. No, because this would constitute character evidence in a civil case.

3. On cross, may P’s attorney ask W: “Isn’t it true that you received a big pay raise from D two weeks before your testimony here today?” – Yes, and P may introduce evidence of the pay stub.

4. On cross-examination of D, P’s attorney wishes to ask whether D has ever lied on his expense accounts. The court permits the question and D denies ever submitting false expense-accounts. Which of the following is/are true? – The question was permissible.

5. Z, another witness called by D testifies (to D’s surprise) on direct: “I overheard D making sexual overtures to P and threatening her that if she did not date him she might lose her job.” May D’s attorney impeach Z?

a. Yes, because Z has offered negative facts concerning D, which the attorney for Drake would like to discredit.

6. Prosecution of D for the murder of V in a bar. D claims that V’s death was accidental, that is, that V fell off a barstool and hit his head when V tried to stab D, and D quickly stepped aside to avoid the blade. During its case-in-chief, the prosecution wishes to present evidence that five years earlier, D killed someone else in a bar. D admits to the killing from the year before but objects to its admission. The court should: Sustain the objection because this is inadmissible character evidence.

7. A customer says to a used car dealer: “I’m sorry I haven’t made the last payment, and I have to admit the car runs fine, but I just can’t afford it. I owe you $800 more, but will your accept $450 instead?” In a lawsuit by the car dealer against the customer:

a. The car dealer will be able to admit the customer’s statement.
8. Plaintiff lost a toe while mowing his lawn barefoot and is suing the manufacturer, claiming that the lawnmower’s design was unreasonably dangerous. The manufacturer added a toe guard after the accident. Which of the following is/are true?

a. Evidence that other people had lost toes and had sued might be admissible to show the manufacturer was on notice of the defect.

b. Evidence of the addition of the toe guard might be admissible if the manufacturer argues that the mower that injured the plaintiff had “the best possible” design for safety and no other design would be as safe.

9. Defendant is on trial for embezzlement. The indictment charges that Defendant, while a bookkeeper, made false entries in the books to cover shortages of funds which Defendant appropriated for himself. At trial, proof concerning Defendant’s reputation in the community for honesty: May be introduced by the state if Defendant takes the stand on his own behalf.

10. A coworker, Charlie, said in an interview with a private investigator six months before trial that he saw V & D struggling in the break room at work. If, at trial, C, who just received a promotion a week before the trial, testifies instead that he saw V willingly hug D during that incident in the break room, may V introduce C’s prior statement? Yes, but only for impeachment.

11. After a full trial, the court granted a new trial based on juror misconduct. Upon retrial, W, who testified at the first trial that she observed Dan harassing Vicky, absolutely refuses to testify, even on penalty of contempt, stating that she is afraid of D’s brother, who was recently released from prison. How might V admit W’s former testimony from the first trial, where D was able to cross examine W?

a. W’s prior testimony would be admitted under Rule 804(b)(1).

12. W’s prior testimony might be admissible under 804(b)(6) if the trial court finds by a preponderance of the evidence that D used his brother to intimidate W, or that D acquiesced in that intimidation.

13. The plaintiff offers a day-in-the-life film that not only depicts the plaintiff’s daily activities, but also shows the plaintiff in sentimental scenes with the plaintiff’s family. Should the film or any part be excluded? Why?

a. Rule 403 gives the judge discretion to edit out the portions of the film that are likely to have an undue emotional appeal.

14. At a trial of D for murder by poison, where D claims that V, the alleged victim, took her own life, the prosecution offers evidence that before her death, V accused D of poisoning her. The prosecution claims that the statement, though inadmissible to prove the truth of what it asserted, should be admitted for the limited purpose of showing that V was not in a suicidal state of mind. Should the evidence be admitted? No. Limiting instruction would be ineffective and probative value is low but unfair prejudice is high.
