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General Plan of Attack
1) Determine how much property/assets the deceased has? 

2) Separate the property into probate and non-probate assets
3) Pull in money owed to the deceased (litigation).

4) Manage the deceased’s assets in interim (time between death and distribution); must be an accounting.

5) Settle creditor debts.

6) Does the decedent have a will?

7) Distribute the money of the estate.

Introduction to Estate Planning
1) Inheritance and its Limitation

a) Taking Property without Just Compensation

i) The right to transfer property at death is a property right

ii) The state cannot completely eliminate the power transfer of property at death.  Hodel v. Irvin
iii) If the state completely removes the ability to transfer property at death, it constitutes a taking that requires just compensation.  Hodel. 

b) The Constitution itself does not grant the right to transfer or receive property  

i) The state may limit the power to transfer property

ii) The right to transfer property is conveyed through statutes

c) Restraints on Marriage 

i) Total restraints on marriage are void as against public policy

(1) Promote marriage

(2) Promote reproduction

(3) Society benefits from marriages

ii) Partial restraints must be reasonable 

(1) Limiting the amount of inheritance if child gets married is reasonable 

(2) E.g., married daughter gets less; single daughter gets more; rationale that married daughter does not need more is a reasonable restriction 

iii) If a will requires that a beneficiary marry within a certain religion, courts have held that such restriction is reasonable.  Requiring someone to remain faithful to a religion is invalid.
2) The Probate Process

a) Probate v. Non-probate

i) Probate requires court proceedings befo7re the beneficiaries are entitled to take

ii) In non-probate transfers, the beneficiary is immediately entitled to take without going through probate

b) Functions of Probate

i) Transfer Wealth

ii) Clear Title

iii) Protection from Creditors; paying taxes

iv) Fulfilling the testamentary intent of the decedent (*arguably the most important function*)

c) Process

i) Offer the will for probate

ii) Collecting assets

iii) Paying family allowance and setting aside homestead and exempt personal property

iv) Paying creditors' claims and taxes

v) Distributing the assets of the estate upon the probate court entering decree of distribution

d) Terminology

i) Executor: Personal representative named in a will

ii) Administrator: personal representative appointed by the court

iii) Succession: beneficial entitlement to the property of the decedent

iv) Heir: person entitled by statute to the land of the intestate 

(1) Expected: takes by inheritance

(2) Prospective: may inherit but may be excluded

(a) Heir presumptive: will inherit if the intestate dies immediately but who will be excluded if other relatives of closer relationship are born; marriage or the like
(b) Heir apparent: one who is certain to inherit unless excluded by a valid will

v) Ascendant or Ancestor: person related to an intestate or to a claimant to an intestate share in  the ascending lineal line

vi) Descendant: person related to an intestate or to a claimant to an intestate share in descending lineal line

vii) Collateral: relative who traces relationship to an intestate through a common ancestor but who is not in his lineal line of ascent or descent

viii) Affinity: relationship by marriage

ix) Consanguinity: relationship by blood

x) Escheat: property escheats to the state if no relatives of the intestate are entitled to take

xi) Devise: clause directing the disposition of real property in a will

xii) Devisee: person who is named to take real property

xiii) Legacy: clause in a will directing the disposition of money

xiv) Bequest: clause directing the disposition of personal property other than money

xv) Res or Corpus: property to which the trustee is responsible to administer in a trust

e) Avoiding Probate

i) Take title in joint tenancy/right of survivorship (i.e. bank account, real property)
ii) Create an intervivos trust (settlor creates trust for benefit of settlor and beneficiaries and therefore maintains control over assets during settlor’s lifetime)
iii) Designate a payable-on-death beneficiary in a life insurance contract or other contract or bank account
iv) Where the amount is small, states may permit heirs to avoid probate

v) A state statute may provide that an estate valued at less than a certain amount need not go through probate

f) Advantages of Probate

i) Non-claim statute

(1) Allows for a shorter SOL, usually 1-3 months.

(2) Executor must give notice to the decedent’s creditors of the death (i.e., publication in paper).  

ii) Limits on creditors can get.  Automatically saves certain property for the family.

g) Probate Procedure

i) Opening probate

(1) Determining jurisdiction

(2) Notifying creditors by publication in newspaper for a period of time

ii) Supervising the Representative's Actions

(1) Court supervision

(2) Approval of inventory and appraisal

(3) Payment of debts

(4) Allowances

(5) Options on real estate

(6) Borrowing funds

(7) Other fees payable (attorneys etc.)

iii) Closing the estate

(1) Representative is under a fiduciary duty to the estate until the court grants discharge 

3) Professional Responsibility

a) A lawyer should not prepare a will unless the lawyer is competent to do so

b) Lawyers owe fiduciary duties to their clients

c) Lawyers also owe a duty of care to foreseeable third party beneficiaries of wills

d) Claims against lawyers may arise out of contract or negligence 
i) Common law protects the attorney in both; modern law gives beneficiaries standing.  There is a trend to compromise the two now by a handful of jurisdictions.
Intestacy: Estate Plan by Default/No Will
1) Definition and Jurisdiction 

a) Estate plan by default where Decedent dies without a will, the will is invalid, or property is not disposed of by will
b) Jurisdiction: generally where the decedent was domiciled at the time of his or her death

c) Total intestacy or partial intestacy is permissible

2) Determining Probate v. Non-Probate Property

a) Probate v. Non-Probate Property

ii) Probate property is any property passing under the decedent’s will or by intestacy.

iii) Non-Probate Property automatically passes outside the will or the Intestacy Statute.

(1) Life insurance policies.

(2) Joint tenancies w/ right of survivorship.

(3) Payable on Death Contract

(4) Transfer on Death property under a trust

(5) Intervivos Trusts 
(6) Bank Accts

(a) Look for joint tenancy (non-probate)

(7) Securities

(a) If registered in the name of decedent(probate

(b) If joint tenancy is already transferred (non-probate
i) Pension Benefits & Life Insurance- provide death certificate & follow set rules

ii) Note: The instrument creating the non-probate property interest must have been effective before death

b) Cryogenically Preserved Sperm Hecht v. Superior Court
i) Sperm is property subject to devise by will

ii) Donating sperm by will is not void as against public policy

3) Determining Who is Entitled to Take

Uniform Simultaneous Death Act (USDA)

4) Simultaneous Death – A person succeeds to the property of a decedent only if the person survives the decedent for an instant of time.  What do you do when H and W die at the same time?  Keep the property in each line; distribute the property as if each had predeceased each other (Hs property stays Hs estate & vice versa).  

a) Default Rule: If someone dies then the beneficiary gets the money

b) USDA: Treat estate as if each predeceased the other, unless the clear & convincing evidence survived other by 120 hours (5 days)

i) 1st Determine if issue has been taken care of in the governing instrument (USDA does not apply if didn’t die simultaneously or language of instrument governs death)

ii) 2nd If there is no sufficient evidence that the persons have died other than simultaneously, property is distributed as if person had survived
c) Requirement of Survivorship
i) A person is not entitled to take unless he or she survives the decedent by a specified instance of time.

ii) UPC § 2-104 – an heir must survive the decedent for 120 hours (five days)-not every state has adopted
(1) Clear and convincing evidence 

(2) Do not apply if it results in the escheat of the estate – last eligible relative who survived him/her

(3) Policy – prevents multiple administrations and passing to persons not desired by the decedent

d) Escheat, UPC § 2-105 – if there are no heirs, the property escheats to the state in all jurisdictions.  
e) Determination of Death, UPC § 1-107
i) Cts have made it easier to find evidence that persons did not die simultaneously (look at dates)

(1) Drowning: 1 person is the better swimmer

(2) Plane Crash: Autopsy proves a couple of seconds

(3) Car Crash: Person who is on the side the car hit, died 1st
(4) Severed Head: Retains feeling & consciousness for secs

ii) Burden: by a preponderance of the evidence. Janus v. Tarasewicz
iii) Lay witnesses—evidence of positive signs of life in one person and not in the other

iv) Medical professionals— made in accordance w/ usual and customary standards of the medical practice

(1) Irreversible cessation of circulatory or respiratory functions 

(2) Irreversible cessation of the entire brain, including the brain stem (adopted in all states). 

(a) The factors include:

(i) No response to intense pain

(ii) No spontaneous movement or breathing for one hour

(iii) No blinking, swallowing, and fixed or dilated pupils

(iv) Flat EEGs taken twice within a 24-hour intervening period

(v) Absence of drug intoxication or hypothermia

(3) Upper brain death standard has not been adopted – too broad and would include comatose, mentally incapacitated, etc. 

5) §2-104 – requirement that heir survive decedent for 120 hours

a) Janus v. Tarasewicz – Married couple w/ a 100K insurance policy w/ W as beneficiary; H & W unknowingly take Tylenols that were laced w/ cyanide; H & W both die but W remains alive a few more days than H

i) Default Rule: Money goes to W & her estate (Janus)
ii) USDA: Treat estate as if each predeceased the other (W died 1st) & money remains w/ Hs estate 
b) Method for determining and separating relationships

i) Separate the lineal relatives from the collateral relatives

ii) For lineal relatives - count the steps between the decedent and the lineal relatives,

iii) For collateral relatives – count the steps up to a common ancestor and then over to the collateral in question

c) Rights of Domestic Partners – Rest. 3d § 2.2 (Property)

i) A statute may give this right to partners, but may exclude heterosexuals – treated as the legal spouse

ii) ALI takes no opinion of this

d) Surviving Spouse – Entitled to an intestate share of the decedent’s estate.  

i) Spousal Definition, UPC § 2-802 – Must be married at the time of the decedent’s death.  

(1) Excludes 

(a) divorcees or annulled marriages

(b) those whose annulment or divorce was not legally recognized by the forum jurisdiction, UNLESS they remarried and lived together again afterwards

(c) those whose annulment/divorce was invalid and either party purported married someone else

(d) those who were a party to a proceeding that terminated all marital property rights

(2) Separation, adultery, and desertion do not terminate the status of H and W; however, see § 2-213
ii) Spouse’s Share in a Common Law/Separate Property State, UPC § 2-102
(1) Entitled to the entire estate if 

(a) No child or parent survives the decedent OR

(b) All surviving descendants of the decedent are children of both decedent and SS, and the SS has no other children

(2) Entitled to the first $300k and three fourths of the balance if a parent survives the decedent but decedent has no surviving children

(3) Entitled to the first $225k and one-half of the balance if decedent and SS have children AND SS has children of her own

(4) Entitled to the first $150k and one-half of the balance if decedent has children of his own

iii) Spouse’s Share in a Community Property State, § 2-102A
(1) Intestate share of Separate Property shall be distributed as follows: 

(a) Entitled to the entire estate if 

(i) No child or parent survives the decedent OR

(ii) All surviving descendants of the decedent are children of both decedent and SS, and the SS has no other children

(b) Entitled to the first $200k and three fourths of the balance if a parent survives the decedent but decedent has no surviving children

(c) Entitled to the first $150k and one-half of the balance if decedent and SS have children AND SS has children of her own

(d) Entitled to the first $100k and one-half of the balance if decedent has children of his own

(2) One-half of the Community Property belonging to the D passes to the SS as intestate share
6) Table of Consanguinity & Determining Entitlement – types of distribution (only look at blood relatives) (pg: 79)
a) Approaches To Apply the Table of Consanguinity 

i) Follow the Chart (Parentolic System) or

ii) Start w/ the 1st person deceased & count up until you get to a common ancestor

(1) Note: Use the numbers to determine who is the closest relative

(2) 3rd Cousin Thrice Removed #11 v. 1st Cousin #4

b) Approaching Problems:

i) 1st notice who ISNT there (in-laws do not count)

ii) 2nd Indicate which generation everyone is

iii) 3rd be clear about who is still alive
iv) Two Systems:

(1) Civil Law System – the claimant who is the least number of steps from the intestate is entitled to the estate

(a) Counting always proceeds up to the nearest common ancestor and then down to the relative

(b) When some relatives are the same degree of kindred, some statutes break the tie by giving the estate to the one with the nearest comment ancestor (“Parentelic Preference”)
(2) Canon Law System (sometimes called the “common law” method)

(a) Few states use this method – used by churches to determine who could marry within a family

(b) Count up to the common ancestor and down to the claimant but consider each number separately.  The highest of the two numbers for each claimant is the degree of kinship
v) First persons to take are the surviving spouse and the issue (children/grandchildren) of the decedent

(1) Next are immediate ancestors and first or second line collaterals

(a) First Line Collaterals:  descendants of decedent’s parents, other than the decedent and decedent’s issue

(b) Second Line Collaterals:  descendents of the decedent’s grandparents, other than the decedent’s parents and their issue

c) §2-102: Share of the Spouse- Did they have a spouse? (mandated a specific share)
i) § 1: Surviving Spouse gets all of decedent’s intestate estate if ( decedent leaves no surviving descendants and no surviving parents; or if the decedent does leave surviving descendants that are the children of the surviving spouse
(1) Assumption: surviving spouse will pass property to kids at death (but no legal requirement)
ii) § 2: Surviving spouse receives first $300,000 plus ¾ of the balance of the intestate estate if ( decedent leaves no surviving descendants but leaves a surviving parent

iii) § 3: Surviving Spouse receives the first $225,000 plus ½ of the balance of the intestate estate ( If the decedent leaves surviving descendants and if the surviving spouse has other descendants that are not the decedent’s
iv) § 4: Surviving Spouse receives $150,000 plus ½ of the balance if ( decedent has other descendants that are not the children of surviving spouse

(1) Note: §§ 2, 3, & 4 pertain to small estate(purpose is to give surviving spouse higher % of estate

d) UPC § 2-103 Share of Heirs other than  Surviving Spouse—Ancestors & Collaterals entitled to inherit, 

(1) Descendants (children, grand children, etc.) take by representation

(2) No surviving descendants – if both parents survive, parents take equally; else all to the surviving parent

(3) No surviving descendants, parents – descendants of the parents take by representation (siblings, nieces, etc.)

(4) No surviving descendants, parents, descendants of the parents – decedent’s grandparents or descendants of grandparents; half to each side (i.e., maternal and paternal)
(a) Note: If multiple families(multiple charts & follow rules of the chart

(i) Ex: If decedent is survived by 1st cousin of the decedent’s mother & granddaughter of decedents 1st cousin?
1. 1st cousin thrice removed = #6; 1st cousin of decedent’s mother = #4
2. One is 3rd line collateral & the other a 2nd line collateral(3rd line collaterals do not count
(b) Laughing Heir = a relative but the decedent did not know him/her

(i) Technically 4th Line Collaterals(UPC does not care about them
e) 3 Schemes

i) Per Stirpes, Common Law and Oldest (focus on the branch/vertically)
(1) Root generation is always the 1st Generation, even where there are no living takers at that level.

(2) Descendants only get what predeceased was entitled to get (grandchildren can be treated in diff)
(3) Disincentive to having a lot of kids

ii) Per Capita with Right of Representation, widely used (start where someone is alive)
(1) Root generation is 1st generational level where there’s a surviving descendant (count heads & divide).  Count alive people and dead people with heirs.
(2) Emphasis on the living takers(if all children are dead (only grandchildren), change root generation
(3) Otherwise the same as Per Stirpes
(a) Emphasis on horizontal equity b/c everyone alive is treated the same; once someone takes above you that’s the end (don’t expect subsequent generations to be treated same)
iii) Per Capita at Each Generational Level, UPC § 2-106 & Cmts
(1) Root generation is 1st generational level where there is a surviving descendant.  Count alive people and dead people with heirs.
(2) Shares of deceased persons on that level are treated as 1 pot & dropped down & divided equally the representatives at the next generation level
(3) Incentive to have more kids
(a) Check: Every member of the same generation the same amount

(b) Do not assume that it’s different than per capita w/ representation (only diff. is root generation)

EX:  As an example, suppose that the testator is A, whose will specifies that his estate is to be divided among his children per stirpes. A has three children, B, C, and D. B is already dead, but has left two children (grandchildren of A), named B1 and B2. When A's will is executed, under a per stirpes division, C and D each receive one-third of the estate, and B1 and B2 each one sixth, because their "branch" of the family has received one equal share. Under a per capita distribution, each of the surviving descendants B1, B2, C, and D would have received one quarter of the estate.


Similarly, if grandchild B1 had also died before A but left two children, B1a and B1b, a per stirpes division would still give one third to each of C and D and one sixth to B2. The one sixth allocated to the B1 branch would be divided between B1a and B1b, with each receiving one twelfth of the original estate.
EXAMPLES

English Per Stirpes:  A scheme of representation where descendants of a deceased taker of a share of an estate receive their ancestor’s share

I. Initially divides property at the level of the original taker’s children, which is the first generation even if no child survives

a. Problem 2.8 (Supp. 20):  I, the intestate, has died a widow having three children, A, B and C.  Only B survives her.  A predeceased I, leaving a wife, W and a son, D; and C predeceased I, leaving a husband, H, a son, E, and a daughter F.

I



W=A
              B
      C=H

                  D


 E
  F
i. Had A, B and C survived, they would have divided I’s property equally.  Since, A and C predeceased I, they do not share in her estate, but are instead “represented” by her children.

ii. B takes 1/3

iii. D “represents” A and therefore takes her share of the estate, which is 1/3

iv. E and F jointly “represent” C and therefore take her 1/3 and divide the property between them to each get 1/6
b. Problem 2.9 (Supp. 20):

I





  
W=A
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 E
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i. B takes 1/3

ii. D takes A’s 1/3 by representation

iii. F takes 1/6 (1/3 divided between E and F by “representation”)

iv. Since E is deceased, his 1/6 goes to G, H, and J “by representation, therefore, H gets 1/18 and J gets 1/18

v. K takes G’s 1/18 by representation

c. Problem 2.10 (Supp. 20):  Assume that none of I’s children survived her.  Notice that B has no issue

I





  
  W=A
              B
     C=H

                  D


 E
  F

i. B has no issue/lineal descendants.  Therefore, I’s estate is divided between the two children, A and C.  They would get ½. 

ii. D would take A’s ½ by representation.

iii. E and F jointly take C’s ½ by representation and therefore each take 1/4

Per Capita:  all individuals of the relevant status take equal shares.  

I





  
  W=A
              B
     C=H
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  F

II. Persons take “by the heads,” literally by counting the heads of those issue who survive the intestate and dividing the estate equally among them.  

a. Problem 2.11 (Supp. 22)

i. Count the heads of survivors.  B, D, E and F would divide I’s estate four ways, each taking ¼ of I’s estate

ii. No modern statute use a pure per capita approach, but combine systems of distribution, the first distribution being using a Per Capita scheme and the representation thereafter being a per capita with representation (a.k.a. Modern Per Stirpes)

I





  
  W=A
              B
     C=H

                  D


 E
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iii. If B survives, then the result would be the same under the “pure” per stirpes approach, which would give ½ to D and ¼ to E and F.  Per Capital/Modern Per Stirpes gives an equal distribution

iv. If B dies, leaving no first generation survivors, then the first generation would be skipped over completely and the estate would be divided equally (per capita) between D, E, and F, the grandchildren.  Each inheriting 1/3 of I’s estate.

v. If E died, the first level with survivors would still be the grandchildren, D, E and F would inherit 1/3 of I’s estate.  If E had issue, his descendants would take his 1/3 by “representation.”

Per Capita at Each Generation (1990 UPC):  initial division made at level where there are one or more descendants equally.  If any deceased members of that generation do not leave issue, their successors in the next generation do not take shares by representation, but per capita.

III. This formula has been adopted as an alternative method of distribution by some state and is thought to adhere more closely to what the average person would desire.  

I





  
  W=A
              B
     C=H

                  D


 E
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a. B would take her 1/3.

b. 2/3 remaining.  D, E and F, would each take a third of that which is 2/9 each

f) Parent/Child Relationships
i) Illegitimate Children (Born out of Wedlock)
(1) An individual is the child of his/her natural parents, regardless of their marital status. § 2-114(a); UPA § 202.  

(2) Presumptions depends on which parent the child seeks to inherit from

(a) Mother, automatic 

(b) Father – must establish paternity as provided under UPA § 201:

(i) Evidence of the parents’ subsequent marriage, 

(ii) The father’s acknowledgment (holding himself out as the father)
(iii) An adjudication during the father’s lifetime (paternity test)
(iv) Clear and convincing evidence after his death.  

(3) Common Law: illegitimate children could not inherit from their natural father (disincentive to have sex outside of marriage)
ii) Abandonment/Denial, § 2-114(c) – Inheritance from and through a child by either a natural parent or his/her kindred is precluded UNLESS

(a) The natural parent has openly treated the child as his/her, AND

(b) The natural parent has not refused support (child can inherit from both parents)
iii) After-Born Heirs

(1) In gestation before decedent’s death, he is considered living provided he/she survives 120 hours after birth.  § 2-108
(2) Common Law: 

(a) Presumption that a husband is the father of any child born to his wife

(b) Rebuttable presumption that a person born within 9 months after the decedent’s death, that person is the child of the decedent’s child and entitled to inherit

iv) Children of Assisted Conception Act § 4(b):  Donor of sperm or egg is not considered the parent for post-humous conception of the resulting child.  An individual who dies before conception or implantation of the sperm/egg is not a parent

v) Adoption of Children-- UPC §2-114 Parent-Child Relationships
(1) §2-114(a): Intestate succession by, through, & from(terms of art), adopted child becomes apart of the new family & treated exactly the same, regardless of marital status
(2) §2-114(b):   In a 2nd marriage & the new spouse of the natural parent adopts the child becoming the child’s stepparent, and the child can still inherit from or through the natural parents (1st family)
(a) “from”= child inherits directly from parent
(b) “Through” = children inherit through their line
(c) Adopted child is child of adopting parents, and continues to be a part of the family of the custodial parent (legal rebirth).  Cmt (b)
(d) Adopted child & its descendents have a right of inheritance from & through the noncustodial parent (the stepparent)
(i) Note: Does not say by b/c noncustodial parent & his descendents cannot inherit from child)
(3) §2-114(c): neither natural parent cannot inherit from or through the child, unless the natural parent (1st family) has openly treated the child as his own AND has not refused to support
(4) CL: Same general rights as natural children of the adopted parents, but lose all rights of inheritance from or through their natural parent.  Hall v. Vallandingham
(5) Some statutes do not draw a distinction between natural parents and adoptive parents.  When a statute fails to do this, then the adopted child may inherit from the biological parents, but the biological parent may not inherit from the child

	Adoption Example

A and B marry and have C.  A divorces B and remarries D.  D later adopts C.  (A, B ( C)

C can now inherit from A, B, and D.  The adoption this case had no affect on her ability to inherit from her natural parents.


vi) Equitable Adoption: Allows a child to inherit from a stepparent or foster parent as if adopted.  

(1) Only allows the child to inherit; stepparent or a foster parent cannot inherit from the child.  

(2) The person relinquishing the child must have legal authority to consent to an adoption.  O’Neal v. Wilkes (Aunt drops the kid off, but is not the legal guardian.)  

vii)  Adoption  & Two Lines of Inheritance
(1) §2-113 Individuals Related to Decedent Through Two Lines (i.e. Adoption w/in the family)

(2) Give kid the largest amount; only one share based on the relationship (when viewed as the child)

(3) Ex: Grandparents adopt their own grandchildren

viii) Adult Adoptions – split authority
(1) CL: Adult adoptions are generally permissible; Number of inheritance statutes do not distinguish between the adoption of a minor and the adoption of an adult (adult can be married or single)

(a) Person wants to leave something to a friend, then it might be better to adopt the friend as a child.  (The adoptions will not be set aside for person who, but for the adoptions, would have been the heirs)

(2) Exceptions – Adoption of a lover; a sham; or contrary to a testator’s or settlor’s intent.

(3) Intestate Succession comes into play when the will is invalid
ix) §2-108: Posthumous Children (After born Heirs)

(1) CL: If born 6 months after decedent dies then, person counts as an heir
(2) If a person is in gestation, then they have 9 months & they will count as if they were alive on the day the person died
x) Half Bloods § 2-107:  person related to another through only one common ancestor (i.e. half siblings)

(1) UPC § 2-107:  Relatives of the half blood inherit the same share they would inherit if they were of the whole blood - Children inherit the same 

(2) Only about relationships between 2 sets of children inheriting from other children who share a common parent
(3) Ex: W’s has A, B, & C w/ 1st H dies; 1st H dies & W marries 2nd H; W had D & E w/ 2nd H; D dies. What are the rights of the children when it comes to D?
(a) CL: A, B, C would only get a ½ share & E would get a full share
(4) Some statutes favor only whole blood relations as to ancestral property, that which came to the intestate by gift or devise from an ancestor.

(a) If this doctrine is followed, the property only goes to those who are “of the blood of the ancestor” from whom it derived.

A=B=C


 D
        E
         F

(i) E and F are whole siblings.  C is not D’s father.  If E dies intestate, then D may be barred from inheriting property that came from her father (ancestor), C, that are gifts or devised to E.

(ii) D may be able to inherit any gifts or devises made to E by B, the common parent of D and E.

g) Transfers to Minors: 

i) Minors do not have legal capacity to manage property 

ii) Three options: guardianship, custodianship, and trusteeship.  

iii) A guardian or a custodian will be appointed by the court if the parent dies intestate.  

(1) UPC § 5-201 – the court appoints a guardian and that relationship continues until terminated regardless of location 

(2) UPC 5-102(6), a minor is any person under 18 years of age

(3) UPC 5-102(3), a guardian is a person qualified to protect the minor

h) Advancements

i) Intestate makes a gift during his lifetime to a relative intending that the gift be applied against any share of the intestate’s estate.  Ademption and Satisfaction are the doctrines for testate shares. 
ii) Options:

(1) Gift: (1) Out of the decedent’s estate & (2) Belongs solely to the relative

(2) Loan: Debt owed to the estate, which may go to your siblings as well

(3) Advancement: Not a gift nor a loan, but would come off the share you would otherwise have received when I die

iii) Common Law: Rebuttable presumption that every gift of a substantial size, given to a relative, was an advancement unless proven to be an inter vivos gift
(1) Hotchpot Calculation

(a) Add the amount of advancements to the decedent’s estate

(b) Divide it amongst beneficiaries according to § 2-102.

(c) Subtract the amount of the advancement from that specific beneficiary to determine his share
(d) If the advancement > than the share, then the beneficiary keeps that amount advanced but receives no more inheritance – start the process over disregarding that person
(e) Problem 2.19 (Supp. 31):  I made advancements or payments/gifts determined to be intended as advancements with a value of $20,000 to son, A, and advancements of $160,000 to daughter, B, and nothing to daughter, C.  I died intestate with a net estate of $200,000.

I

         A(20K)   B(160K)   C

(i) Hotchpot is the process of the child crediting the estate with the advancement (basically A putting 20K back into the estate and B putting 160K back into I’s estate) in order to equalize division among the heirs.

(ii) However, B chose not to make a claim of the remaining estate, so there are only two claimants remaining, A and C.

(iii) Since A credited the estate with his 20K, the estate is worth $220,000.  A and C divide this giving them $110,000 each.  A subtracts his share and takes only $90,000.  C takes her full $110K because she didn’t receive any advancements.

(iv) B does not make a claim to the estate because if she did, she would receive less than her advancement.  Had B decided to share with C, 160K plus 200K = 360K.  She would have received 1/3 of that amount, therefore inheriting 120K, 40K less than what should has with her advancement.
(2) If an advancement is made to a child and the child dies survived by issue, then the issue is bound by the advancement if the advancing parent is survived by other children.  

I

         A(20K)    B(160K)  C

             D

(a) D would be bound the by advancement to A because I has surviving children, B and C.

(b) Had I died testate, then A and B would have been entitled to their full shares as written in the will regardless of the advancements.

iv) Depends on the Testator’s intent.  Intent must be proven under § 2-109

(1) Provides that the transfer is an advancement only if
(a) The decedent declares so in a contemporaneous writing or the heir acknowledges in a writing (at any time) that the gift is an advancement, OR

(b) Either the decedent contemporaneous writing or the heir written (at any time) acknowledges that the gift is to be taken into account in dividing and distributing the property
(c) If recipient fails to survive the decedent, the property is not taken into account when computing, unless the decedents contemporaneous writing provides otherwise

v) Valued at the time of the advancement or the decedent’s death, whichever comes first. 

vi) § 2-110 Debts to a decedent

(1) A debt is charged to the debtor only.  If the child predeceases the parent, the advancement is not taken into account unless the decedent’s contemporaneous writing states otherwise. § 2-110 

(a) A child who took more than his share gets nothing and pays nothing.  

(2) A living debtor cannot use disclaimer to offset debts owed to the decedent.  § 2-1106(b)(3)(A).
	Advancement Example 1

Facts: G dies intestate, and is survived by his W and his three kids, A, B and C by prior marriage.  G’s probate estate is worth $190k.  A took a $50k advancement, and B took $10k.  

Solution: Entire estate is worth $250k (= 190+50+10).  W gets her SS share under the statute, which is equal to $175k (=100 + ½ *150 ).  Other heirs are entitled to $25k (=(250 – 175)/3 ); however, A took more than his share.  REDO THE CALCULATION.  Entire estate is only $200k (= 190+10).  W gets $150k (=100+100/2), and B and C get $25k each (=50/2).  A gets nothing.  

Advancement Example 2

Facts:   G has two children, F and H.  H takes a $10k advance.  H later has two kids, E and D.  H and G die.  G’s estate is worth $30k.

Solution:   (30+10)/2 = 20.  F will get 20k and F and H will both take $5k




7) Determining Bars to Succession

a) Murder: Slayer Statutes

i) § 2-803: Individuals who feloniously and intentionally kill the decedent forfeits all benefits of inheritance

(1) The killer is treated as if  predeceased the decedent & it cuts off his children
(2) Conviction of a felonious and unlawful killing is conclusive proof

(3) A conviction is not necessary, provided the challenging party proves by a preponderance of the evidence that the individual was a killer. 2-803(g) 

ii) Common Law: Three different theories – In re Mahoney
(1) Legal title passes and may be retained in spite of crime

(2) Legal title does not pass because he cannot profit from his own wrong-doing
(3) Legal title passes but he is a constructive trustee for the heirs of the decedent (create constructive trust instead of depriving the slayer of the benefit of the inheritance allowing the slayer to inherit the estate for the benefit of the next taker)

b) Spousal Adultery, Desertion and Child Support
i) CL: disqualifies a person from inheritance or an elective share 

ii) UPC: irrelevant.
c) Disclaimer §§ 2-1102-1117: heir’s refusal to take the property; Interest passes as if the disclaimer had predeceased the decedent. 

i) CL:  prohibited heirs from disclaiming property because it was law.  Therefore, CL treated disclaimer as if it passed to the heir and then to the next intestate successor

(1) CL Tax Consequences – Intestate - If heir renounced his inheritance at CL, then it was treated as if he received the inheritance and made a taxable gift to persons who take inheritance because of renunciation

(2) CL Tax Consequences – Testate – No tax consequences for refusing to accept devise because there it is not gifted to next heir

(3) Almost all states have eliminated the differences between disclaiming intestate and testate devises

(a) Example:  Problem:  O dies intestate survived by one sister, A.  A disclaims.  A is treated as having predeceased O.  O’s estate will pass under the intestacy to A’s child, B.  A can disclaim the inheritance and pass the property to B without a gift or estate tax on it.

ii) Can disclaim any interest in or power over property, including the power of appointment.  § 2-1105
(1) A representative of the estate has a right to disclaim
iii) To be effective, disclaimer must:  § 2-1105 
(1) Be in writing/record, describe the interest/power disclaimed, signed by the disclaimer & be delivered or filed  in compliance w/ § 2-1112 
(2) Disclaimer is effective when the instrument to which it relates is irrevocable or when testator dies
iv) Disclaimer is Irrevocable when delivered or when filed, whichever is later.  § 2-1105
v) Partial disclaimers are permissible

vi) Many states require that the disclaimer is made within nine (9) months of the creation of interest

vii) Note: Disclaimed property relates back to the time of the gift

	Revocation of a Disclaimer Example

Facts:  G creates a revocable inter vivos trust which will terminate on G’s death and distribute the property to G’s descendants by representation.  G’s son, S, decides that he would rather his share be distributed to his heirs directly and disclaims the trust.  The disclaimer is appropriately delivered.  

Solution: The disclaimer is not irrevocable until G’s or S’s death.  Upon S’s death, there is no more power to disclaim.  Upon G’s death, that is when the disclaimer would have become effective – the trust would have terminated.  


viii) Avoid creditors, however, principles of law and equity apply (for the federal govt. as the creditor)
(1) Public policy requires that state resources be preserved so that those who really need the money get it.  As such, evidence of wrongdoing will cause the interest to be put in constructive trust for the person or entity who attempted to disclaim. Troy v. Hart (wanted to keep Medicaid)

ix) Expectancies: 

(1) Under the old UPC, § 2-801.

(a) Release of Expectancy– A forfeiture of inheritance before the decedent’s death was considered binding if given for fair consideration.  

(b) Transfer of Expectancy – 

(i) A transfer of the expectancy of inheriting property was not binding, except in equity when there was valid consideration.  

(ii) If the transferor predeceases the decedent, then the transferor’s heirs get the money and NOT the 3rd party assignee, unless the contract explicitly state that it would be binding on the heirs.  Habig v. Dodge. 

(2) Now, under § 2-1105 these are considered “disclaimed interests”.  The new provisions fix these problems.  

x) Disclaimer is Barred, § 2-1113
(1) By a written waiver of the right to disclaim

(2) If any of the following events occur before disclaimer becomes effective
(a) Disclaimant accepts the interest

(b) Voluntarily assigns, conveys, encumbers, etc. the interest

(c) Judicial sale of the interest

d) Negative Will:  Express statement in wills to disinherit
i) CL:  If there is a partial intestacy, then the person can take an intestate share regardless of such a provision in a will

ii) UPC allows provision that says “under no circumstances, is this person to inherit” and it will stick
iii) UPC §2-101(b) – authorizes a negative will and treats the barred heir as if he disclaimed his intestate share, which means he is treated as having predeceased the intestate
iv) If you do not like who would get the property through intestate succession(need to give it away to someone else
e) Advance Directives
i) Living Will: 

(1) Qualified patient who has executed a declaration in writing may direct what (2) life-sustaining treatment should be provided for him, if he is (3) unconscious or (4) in a terminal condition

(2) Must be of sound mind and 18 years of age

(3) Two witnesses required

(4) Qualified patient must sign the declaration

(5) Can be revoked at any time in any manner
(6) Becomes operative when (1) a copy is provided to the attending physician and (2) attending physician declares the patient-subject to be incompetent

ii) Health Care Proxies
(1) Specialized power of attorney

(2) Designates an agent to make health care decisions for the patient 

iii) Power of Attorney Hybrids (Power of Attorney plus Living Will)

(1) Directing treatment preferences AND designating an agent to make substituted decisions

Wills In General
1) Definition: A will is a legal declaration of a person’s intention to dispose of property after his death, usually specifying how that property is to be distributed. §§ 1-301(55), 2-502, 504.  

a) No common law right to make a will.

b) Rights exists purely by statute

2) Traditional Perspective of Wills

a) Very formalistic: must meet all requirements

b) Special Picky requirements for wills: witnesses, signed in certain places, etc.

c) Ambulatory Documents: wills become effective only when the testator dies, thus normally “irrevocable” until death or incapacity, unless there is a contract. § 2-515.
i) Note: Wills speak after a persons death; Trusts allow people to speak a long time after death
3) THREE REQUIREMENTS FOR WILLS 

a) Testamentary Intent
b) Capacity, AND 
c) Compliance with formalities, as listed in 2-502

4) Goals of the requirements
a) Protects society, the family, the decedent, and society

b) Effectuates the testator’s true intent

c) Facilitate judicial administration 

d) Prevents unjust enrichment

5) Policies

a) Ritual function – in the past, we had ritual ceremonies for wills.

b) Evidentiary Function – the person who knows the most about their intent is dead – we need to make sure we have sufficient evidence to construe the testator’s intent.

c) Protective Function – we want to protect older, more vulnerable people, so we want to have witnesses present to make sure that there is no coercion, etc.

d) Problem – none of these arguments allows for holographic wills.
6) Comparison of Statutory Formalities (pg 203-04)
	Statute of Frauds
	Wills Act
	UPC

	Writing
	Writing
	Writing

	Signature
	Subscription
	Signature

	Attestation & Subscription by 3 witnesses
	Attestation & Signature by 2 Witnesses
	Attestation & Signature by 2 Witnesses


Capacity, Intent and Will Contests/Defenses
 *Arise when there is an unnatural disposition of the estate

1) Intent

a) The testator must have the intent to create a will
b) In re Estate of Kuralt – Letter, “I’ll have the lawyer visit the hospital to be sure you inherit the rest of the place in MT if it comes to that,” was intended as an amendment to a will.

2) Testamentary Capacity

a) The decedent must be of sound mind and at least 18 years old at the time of execution.  § 2-501

b) Sound Mind - Elements: There is a presumption in favor of capacity.  

i) The nature and extent of his property

ii) The people who will be expected to take the property 

iii) The basic plan for disposing of the property

iv) How these elements relate in planning for the disposition of his property

c) A lack of capacity invalidates the entire will

d) Lack of Sound Mind – Mental Deficiencies

i) Minimally competence is required

ii) E.g., idiocy, imbecility, settled insanity, hallucinations or delusions 

iii) Judicially declared incompetent may not preclude one from having the requisite capacity.  Gilmer v. Brown.
(1) “Testamentary capacity cannot be destroyed by showing a few isolated acts, foibles, idiosyncrasies, moral or mental irregularities or departures from the normal unless they directly bear upon & have influenced the testamentary act”

e) Lack of sound mind - Insane Delusion (or Dementia): 

i) Have capacity to make the will, but have an unreasonable belief about a particular/narrow topic

ii) Definition of an insane delusion: an extreme misconception of reality, where there is no rational evidence to support that belief and where all the relevant facts demonstrate to the contrary.  In re Strittmater (Testator devised property to a feminist organization because she hated men.  She had multiple personalities)

iii) The will must be a product of the insane delusion in order to be invalidated.  In re Honigman (A man believed his wife was unfaithful and it became an obsession.  His only proof was an anniversary card from wife’s friend; he thought she was sneaking lovers up with a sheet into her bedroom; he thought she was hiding men under her closet; etc.)

iv) To successfully challenge the evidence must the contrary of the delusion is true.  It must be clear that the testator was deluded.  In re Hargrove’s Will (The testator caught his wife in bed with another man, divorced her, and later disinherited everyone, including his children.  He claimed that the wife confessed that the kids were not his.)

v) Test: 
(1) Delusions are false concepts of reality (must determine how much of the will is affected: all v. part)
(2) Insane means that the testator is confronted with fact but continues to adhere to delusions

(a) Minority View: If there is any factual basis for the testator’s delusion, the testator is not insane

(b) Majority View: Even if there is a factual basis for the testator’s delusions, the testator is insane if a reasonable person in the testator’s position could not have drawn the same conclusions

(3) There must be a causal connection between the delusion and the provision in the will
f) Ante-Moretem Probate

i) Pre-death probate(a court proceeding while the testator is still alive
ii) Issue: Must challenge testator while alive & run the risk that you could upset the testator
3) Challenge - Mistake
a) Will not necessarily invalidate a will because a mistake is subject to correction, § 2-503:
b) Test: 
i) His/her will

ii) Partial or complete revocation 

iii) An addition to or an alteration

iv) A partial or complete revival

c) Burden: clear and convincing evidence.  

d) Effect: 
i) If the testator makes a mistake and signs the wrong will, then entirely invalidated.  In re Pavlinko’s Estate (Testator signed the will of his wife, and wife signed the will of testator.)

ii) If the testator only made a mistake within the will, the courts will reform the will according to the testator’s true desires.

e) Attorney liability

i) If an attorney negligently drafts a will so as to cut out intended beneficiaries, those beneficiaries can recover damages.  

ii) The attorney owes a client the duty to figure out all foreseeable events and draft an appropriate will.  Espinosa v. Sparber (Lawyer was to draft a new codicil providing for an after-born child, but b/c of a dispute between Testator and Lawyer, the new child was never provided for and the codicil republished the terms of the old will w/o providing for the new child.)

4) Challenge - Undue Influence

a) Mental coercion that substitutes the testator’s free will and desires with that of another.  

b) Test: measured at the time of the execution

i) Testator was susceptible to undue influence

ii) The influencing party had motive and opportunity to exert influence

iii) Improper influence in fact; AND 

iv) The disposition is the result of that influence (causal connection between disposition and influence)

c) Effect: All or part of a will may be set aside if it was the result of undue influence
i) If the influence extends to the whole will, or if the offending gift is so central to the estate plan that the plan collapses without it, the whole will fails.  In re Estate of Marsh.

ii) Like insane delusion, an undue influence challenge often leaves most of the will alone, invalidating only the tainted provisions. 

d) Burden of Proof is on the party who challenges the will.  Lipper v. Weslow (an old lady wrote her half-son out of the will with the help of her lawyer son).  Consider the circumstances:

i) Emotional, physical, and mental state of the testator

ii) Age

iii) Family status

iv) Isolation from the outside world

v) the testator’s condition

vi) the opportunity of the influencer to exercise control

vii) Activity on the part of the influencer

viii) The level of secrecy

(1) whether the influencer was in a confidential relationship with the testator

(2) whether the testator received independent advice

(3) whether the influencer received an undue benefit

e) Effect of a Confidential Relationship 

i) Presumption of undue influence  

(1) Presumption of undue influence exists where an inappropriate relationship coexists with the attorney-client relationship.  In re Will of Moses (A woman got involved with her attorney, and had an 3rd party draft a will leaving everything to the attorney; however, the new attorney did not counsel her, just drafted the instrument)

(2) The presumption can be rebutted by evidence that independent advice was sought.  Lipper v. Weslow (No undue influence where there was no proof showing that the testator’s testamentary disposition was substituted with that of her son even though her son was a lawyer, he lived next door, he drafted the entire document, etc.)

(3) Can include familial and caretaker relationships

ii) Model Rule of Attorneys Professional Conduct 1.8(c) 

(1) A lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a testamentary gift, except where the client is related to the donee.

(a) Holiday gifts of appreciation are permissible.

(b) Exceptions: the client is a relative of the donee or the gift is not substantial

(2) The transaction must meet the general standards of fairness.

(3) If the transaction requires preparing a legal instrument, the client should have the detached advice that another lawyer can provide.  

f) Undue Influence a Question of Fact Where Testator is Easily Swayed – In re Kaufman’s Will (a millionaire lived with another man and left him a share of the estate.  The brother claimed their homosexual relationship exerted undue influence.  The court agreed, dominant subservient.
g) To Prevent Challenges the Testator can:

i) Evidentiary Practices- get testator to write out or record explanation of distribution; give to a L

ii) Videotape wishes

iii) No Contest Clause in Will

h) No-Contest Clauses in Wills: Any person who contests will be disinherited.  § 3-905
i) If the contesting party is successful, the clause fails with the rest of the will.  

ii) § 2-517: an unsuccessful party can still take if the contest was based on probable cause (concerns of fraud) & challenger acted in good faith. 

iii) Null & Void in some jurisdictions
iv) Minority: gives full effect to no-contest clauses, despite probable and good faith.  Any challenge to construe the will would result in forfeiture.
5) Challenge - Fraud
a) Fraud is the intentional or willful deception or misrepresentation of material fact by another

b) Elements: 

i) False statements of material facts

ii) Known to be false by the party making the statements

iii) Made with the intentions of deceiving the testator,

iv) Actually deceive the testator, and 

v) Testator relies on the false statements

c) Types of fraud

i) Execution: Deceived into thinking that he’s not signing a will or deceived as to the contents

ii) Inducement: Person misrepresents the facts causing testator to incl. particular provisions; testator knows what he is signing, but issue is what was promised to induce signing
6) Remedies
a) Constructive trust is an equitable remedy used to prevent unjust enrichment – typical remedy.  Latham v. Father Divine (constructive trust will be imposed by the court where the testator was prevented from executing his will)
b) Fraud-Rectifying Trust is a constructive trust used to rectify fraud 
c) Tortious Interference with Expectancy is another theory that can rectify fraud or undue influence if the plaintiff proves the interference involved tortious conduct (not a challenge of the inheritance itself; civil tort)
Execution: Forms and Formalities
1) Three Types of Wills

a) Written and witnessed, § 2-502

b) Holographic – handwritten, § 2-502
c) Nuncupative – oral (UPC does not allow)

2) Execution

a) Purpose of Execution

i) Ritualistic: a will is a very important event, namely, the deliberate intent to transfer property

ii) Evidentiary requirements are satisfied

iii) Due execution safeguards the testator

iv) Due execution assures to the testator that his wishes will be carried out

b) Recommended Method of Executing a Will - a will should be drafted and executed so that the will can be admitted to probate in all jurisdictions that could potentially govern the disposition. 

i) Decedent’s domicile at death determines the disposition of personal property.  § 1-301
ii) The state where real property is located determines the disposition of real property.  § 1-301
c) Method of Ensuring a Valid Will

i) Physical Integrity of the Will: If the will consists of more than one page, the pages are fastened together  

ii)  Publication Requirement: Ask the T if he has read the will and understands its contents

(1) Publication Requirement: T must declare that this is their will (pg 217 n. 19)

iii)  Presence Requirement: Need 3 disinterested witnesses and a notary public (no question about who was there & what was going on)

iv)  L asks the testator

(1) Is this your will?

(2) Have you read it & do you understand it?

(3) Does it dispose of your property in accordance w/ your wishes?

v) Testator’s Signature: Have the testator sign/initial every page

vi) Attestation Clause: 

(1) Note: Witnesses do not need to know the contents of the will, only need to see the signature
(2) May include a self-proving will here as well

d) Choice of Law as to Execution, § 2-506 – A will is valid  

i) If executed in compliance with §§ 2-502 (execution rules), 2-503 (harmless error), OR

ii) If its execution complies with the law of 

(1) The place where the will is executed, or 

(2) The law of the place, where at the time of execution or at the time of the T’s death the T is domiciled, has a place of abode, or is a national.

	Change in law Example

Facts: A executes a will, knowing that he only has 1 witness, but needs two to comply with the law at the time of execution.  By the time he dies, the law changes, and only requires 1 witness.  What effect? 

Solution: Valid law.  The law 


e) Formal Requirements

i) Writing

ii) Signed by Testator

iii) Attestation by the 2 Witnesses (Subscription: signed in each others presence at the foot or end)

f) Written Will, § 2-502 requires 

i) A writing
ii) The testator’s signature by the testator or by some other individual in the T’s conscious presence and by the T’s direction; AND
iii) Signature of at least two individuals who signed within a reasonable time after he/she witnessed either

(1) the signing of the will or 

(2) the T’s acknowledgment of that signature or acknowledgment of the will.  

g) Analyzing Will

i) Does it meet the standards of the formal rule (CL will was invalid)

ii) If not, then does it satisfy § 2-503 Harmless Error?

(1) Dispensing Power: ct determines whether they were certain that this was intended to be the persons will

(2) Substantial Compliance

h) Substantial Compliance, §2-503 Harmless Error
i) A will, which does not totally comply with all of the formalities, may nonetheless be deemed valid if the testator had substantially complied and the proponent of a will proves by clear and convincing that the decedent intended the document to be his/her will, an amendment, etc. 

ii) Purpose: to serve the purposes of due execution even where formalities are lacking 

iii) Dispensing Power: Ct determines the intent of the testator
i) Writing – any language as long as it is readable and one any format (notebook paper, letter, etc.)

j) Signature– can be by mark, nickname, or initials, subject to general rules on what constitutes a signature, and does not have to be at the end of the will; however, there may be policy reasons to place the signature there. § 2-502
*CL was concerned w/ someone adding something at the end of decedent’s name or “foot”

Note: If testator cannot sign, someone else can sign in the decedent’s presence at the decedents direction
k) The Act of Witnessing 
i) Common law: The witnesses and testator must be present and sign all at the same time.  In re Groffman (Witnesses signed in the dining room while the testator was in the other room.)

ii) § 2-502: Can be witness or acknowledged
(1) T not required to request the witnesses to sign, or that the witnesses sign in the presence of the T or of each other.  

(2) The signing is sufficient if it was done within the range of the T’s senses such as hearing; the signing need not have occurred within the T’s line of sight.  § 2-502

(a) Conscious Presence = codified “Line of Sight Test”

(b) Cunningham v. Cunningham (the signing was within the sound of the T’s voice – he know what was being done)

(c) Conscious Presence- Witnesses  so near that T is conscious of where they are and of what they are doing, through his senses, and he can readily see them if he is so disposed. Healy v. Bartless  

(3) Acknowledgment can be inferred  

(4) Witnesses are not required sign prior to the T’s death provided it is within a reasonable time after witnessing the T’s signature or the acknowledgment.  

l) The Witnesses, §2-505
i) Serves two functions: attestation to capacity and state of mind and signatures

ii) Purposes: to prevent fraud.  In re Estate of Peters
iii) At Common Law
(1) Witness must have legal capacity

(2) Witness must be disinterested (cannot be a beneficiary)

(a) Issues:

(i) Beneficiary named executor does not make person interested

(ii) Beneficiary is H/W of a witness

(iii) Beneficiary is an organization that witness has relationship w/

(b) Note: Interested witnesses do not invalidate the will
iv) Remedies of Interested Witnesses
(1) § 2-505 A competent individual may act as a witness to a will, regardless of whether he’s interested; § 3-406 (an interested witness can testify)
(2) A subsequent disclaimer does not transform an interested witness into a disinterested witness

(3) Disclaimer must come before death in order to validate the witness

(4) Purging Statutes: An interested witness is only entitled to take the amount he would receive under intestacy (no "extra benefit" and no incentive to lie)
m) Attestation Clause

i) States “I’m a witness” & tracks the formal requirements of a will

ii) Purpose: it is a matter of evidence(Prima facie evidence to prove the will

n) Self-Proved Wills, §2-504

i) Provides even more evidence than the attestation clause b/c it is conclusive evidence (beyond prima facie evidence) that the formalities were followed
ii) Does not prove defenses or capacity of the witnesses(Nothing lost by executing a self-proving will
iii) Self-Proving will is only valid if there’s a valid will; if will is a notarized draft harmless error may apply
iv) Definition: A will that does not contain signatures of witnesses on the will itself but has an attached affidavit referring to the will and signed by witnesses is a self-proved will that can be admitted to probate.

v) Requirements: It must be notarized & signed (effectively signed twice); most states require witnesses to sign only once
vi) Affidavit allows probate even where witnesses may have died or are unable to testify at trial

o) Nuncupative Wills: ORAL Will

i) Sometimes called "soldier’s will" are generally impermissible in every jurisdiction 

ii) Need to verify the authenticity of the recording

iii) Five Elements

(1) The testator must be close to death and know that he is dying 

(2) The will can only dispose of personal property, and not real property

(3) The testator must indicate to witnesses that he wants them to witness his oral will

(4) There must be witnesses – typically three –  who must be older than a certain age; and

(5) The will must be probated within 6 months from the time the words are spoken, unless the words are reduced to writing within a given number of days after they are spoken

p) Safeguarding a Will – never give the will back to the client.  The attorney keeps a copy and the clerk at probate court should get another copy; safety deposit box; 

i) Deposit will w/ the court §2-515
ii) Letter of Instruction (inventory of decedent’s estate 

iii) Videotape (itself does not constitute a writing; evidence of the ceremony)
q) Conditional Wills – becomes operative when a stated event occurs.  

r) Statutory Wills- Fill-in-the-Form Wills
i) Short wills with terminology provided by statute

ii) Spaces are provided for beneficiaries etc.

iii) All formal requirements of execution must be followed

s) Holographic Wills, § 2-502(b)
i) A will with the material portions in the handwriting of the T, signed by the testator. 

ii) Only requires a writing in permanent form (letter, carved on a wall, nurses coat, etc)
iii) Signature is not required, but it’s a formal holographic will if 2 witnesses sign
iv) Need to verify the authenticity of the handwriting & prove more than a general expression of what T would like to do in the future 

v) Informal letters can be deemed testamentary.  In re Kimmel’s Estate (letter, signed as "father," read "if anything happens" and upheld as testamentary disposition of property.)

vi) Intent that the document constitutes the T’s will can be established by extrinsic evidence, including, for holographic wills, portions of the document that are not the T’s handwriting.  

vii) CL: it had to be entirely in the handwriting of the testator w/ dates or, where the handwriting read along provided sufficient evidence of testamentary intent.  In re Johnson (A fill-in-the-blank "form,” but the handwritten portions, read alone, did not sufficiently indicate testamentary intent.)
viii) Note: Take each sentence & analyze it. With multiple documents need to analyze the relationship btw them.

t) Holographic Requirements
i) § 2-502(a): Formal Requirements ( i.e. signature, conscious presence witnesses, etc)
ii) § 2-502(b): a will that does not comply w/ subsection (a) is valid as a holographic wills, whether or not witnessed, if the signature & the material portions are in the testator’s handwriting
iii) § 2-502(c): Intent can be established by extrinsic evidence, including for holographic wills, portions not in the testator’s handwriting(What is my property & who gets the stuff
iv) Note: § 2-503 Harmless Error also applies to holographic wills b/c it is contained in § 2-502(a) (imp
3) Revocation
a) Both intent and capacity are required to revoke a will. 

i) By Operation of Law – deem will revoked
ii) By Physical Action – tearing up

iii) By Subsequent Instrument – new will 

b) Effect: 
i) A beneficiary who acts as a witness is no longer prevented from taking; AND 

ii) One revocation is the equivalent of a revocation of all duplicates

c) Three Methods of Revocation

i) Operation of Law, § 2-508 

(1) Common Law: The testator’s circumstances have changed in a way which requires that the will be deemed revoked.  

(a) Marriage at common law: a marriage following the execution of a will has no effect on the will.  (Not followed in most states)

(b) States w/o statutes (half of the states): marriage by itself does not affect the will.

(c) States w/ statutes (most states): the will is only partially revoked.  

(i) You must provide the new spouse with an intestate share.  

(ii) After distributing the spouse’s share, the will operates to distribute the remaining assets.  

(iii) Exceptions: 

1. The will makes provision for the new spouse

2. The will provides that the spouse omission was intentional or 

3. It appears that the will was made in contemplation of marriage  

(2) UPC: changes in circumstances do not revoke any or all parts of a will, except as provided in 

(a) § 2-803, Effect of Homicide - forfeiture

(b) § 2-804, Effect of Divorce

ii) By Subsequent Instrument: 
(1) Common law: Three principal ways to do this

(a) A later will which either expressly revokes earlier will  or is inconsistent with the earlier will

(b) A codicil - changes effective date of underlying instrument and date can be shifted to a later date
(c) An instrument revoking the earlier will, which itself is executed with the requisite formalities of a will but doesn’t dispose of any property; all it does is revoke the earlier will.  

(2) § 2-507(a)(1): By executing a subsequent will that revokes the previous will & codicil expressly or by inconsistency.  

(a) If not expressed & if the T intended only to supplement the other will, then revoke by inconsistency

(b) Presumption for replacement rather than supplement when the testator disposed of the entire estate

(c) Presumption for supplement rather than replacement when the testator disposed of only part of the estate. 
(3) If revoke the codicil, underlying will stands, but if revoke will, then codicil deemed revoked
	EXAMPLE

Will 1: G executes a will: desk to A; $20k to B, and residue to C.  A dies.  

Alternative 1 - Subsequent Will: 

Desk to A’s spouse, X; $10k to B, and residue to C.

X, B and C survive by over 120 days

No express intent indicated.  Presumption in favor of complete replacement revocation.  

Alternative 2 - Subsequent Will: 

Desk to A’s spouse, X; $10k to B.

X, B and C survive by over 120 days

No express intent indicated, but incomplete disposition.  Presumption in favor of inconsistency revocation.  

A is clearly inconsistent.  

The courts are undecided as to B.  If supplementary, then B gets $30k.  If inconsistent then B gets $10k.  




iii) Physical act of destruction coupled with revocatory intent.  By performing a revocatory act on the will with the intent and for the purpose of revoking the will or if another individual performed the act in the conscience presence and by the testator’s direction.  § 2-507
(1) Does not have to touch the words of the will

(2) E.g., burning, canceling, tearing, and removing the testator’s signature.
(3) Need the intent & relevant act, if missing one, then no revocation
d) Physical Act, § 2-507 

i) Common law: A will (1) lost or destroyed without consent of the testator, or (3) destroyed with consent but not in accordance with the revocation laws, the will can be admitted to probate.  

(1) The act has to be intentional

(2) There is no requirement that the testator have the intent to revoke

(3) If done by crossing out - Written words used for revocation by cancellation of a will must be so placed as to physically affect the written portion of the will.  Thompson v. Royal (Testator typed a will on legal paper, but on the back of the paper, T revoked the will and signed it.  The writing did not touch the typed words.  T kept the revoked will.)

ii) UPC: by performing a revocatory act on the will with the intent to revoke it  

(1) Can partially revoke a will – because you must have the intent to revoke

(2) Merely cross it out – but you may have some problems with the amendments being effective. 
iii) Total Physical Revocation (recognized by every state)

(1) L gives original will to CL or an unexecuted copy to CL for records(not original)

(2) You can probate a lost will, but need to prove what the content were (Note pg 254)

(3) Presumption: If cant find a will & it was last known to be in the hands of the testator we assume that it was revoked
(a) Note: Just b/c a will has been lost or destroyed does not mean that it is invalid.

(4) If clear that the CL had the intent to revoke the will, but did CL have the appropriate physical act 

(a) 1st Does this constitute a valid holographic will (i.e. Is this notation a subsequent instrument)? 
(b) 2nd Did CL revoke will by physical act?

(i) Statute requires cutting, tearing, burning, obliterating, canceling or destroying

(ii) L argues CL cancelled the will

1. CL: Cancellation means to make marks on the document (technical legal meaning)

2. CL: it is not a cancellation unless it affects some of the words on the page

3. Analyze under UPC § 2-507(a)(2)
iv) Partial Physical Revocation (some states recognize; potential fraud)
(1) Testator cancels part of the will (i.e. a line through a clause in the will)

(2) UPC § 2-507(a) revocation by writing or by act of a will or any part thereof . . . 

(3) Steps to Analyzing the Will

(a) 1st Does this handwriting constitute a holographic will

(b) 2nd Is this a partial physical revocation (i.e. scratches or marks)?

(c) 3rd Is there some reason we want to undo the will?  (DRR)

e) Lost:  Depends on who’s the last possessor.  

i) Only where the will is lost and the last known possessor is the testator, a rebuttable presumption arises that the will was destroyed by the testator.  

ii) The presumption can be rebutted by finding the will.  Harrison v. Bird (Testator executed a will, but later directed lawyer to destroy that will.  Plaintiff tried to admit a copy of the torn will to probate.  The court denied probate.  The pieces were not found, and the Plaintiff failed to rebut the presumption by finding the original.) 

f) Steps
i) 1st Ask does this state recognize valid holographic wills?

(1) YES: Is this a valid holographic codicil? (apply the standards)

(2) NO: Go to step 2

ii) 2nd Is this a partial physical revocation?

(1) NO: If the state does not recognize valid partial physical revocations(there is no legal significance & its neither a holographic will or partial revocation

(2) YES: Then you may want to apply Dependant Relative Revocation (DRR) b/c CL made a mistake

iii) 3rd Apply a DRR

g) Dependent Relative Revocation (Arguments for Undoing a Revocation)
Under this doctrine, courts may disregard a revocation that was based on a mistake of law on the part of the testator as to the effect of the revocation. For example, if a testator mistakenly believes that an earlier will can be revived by the revocation of a later will, the court will ignore the later revocation if the later will comes closer to fulfilling the testator's intent than not having a will at all. DDR also applies when a testator executes a 2nd (or new) will and revokes his old will under the (mistaken) belief that the new will would be valid. However, for some reason the new will is not valid and the courts may apply DDR to reinstate and probate the old will, as they believe the Testator would prefer the old will to Intestate Succession.
i) Equitable doctrine that disregards a revocation if the court finds that

(1) the act of revocation was based on a mistake of law or fact, and 

(2) the revocation would not have occurred but for the testator's mistaken belief that another disposition of property was valid.  

ii) Test: It must be shown that:  

(1) 1st What did the testator THINK he was doing (i.e. intent/revoke)

(2) 2nd Testator is MISTAKEN b/c testator misunderstood the law (actions were dependant on a certain belief of facts)(apply the law strictly
(3) 3rd UNDO the Revocation (& go back to square one?)

(4) 4th Need to determine, which of the two options (Step 2 or Step 3) is closest to what the testator wanted (b/c cant give testator what he wanted)( it is a matter of 2nd best

(a) Note: Can’t give the CL what s/he wanted(which of two options is closest to what the CL wanted/intended?

iii) The court will apply DRR to avoid intestacy.  Carter v. First United Methodist Church of Albany 
iv) Ineffective New Disposition is Crucial – It does not apply where the testator revokes his will by mistake and makes an effective new disposition by will.

v) Revocation and Making New Will Must be Simultaneous – does not apply where the revocation is conditional on the new will but followed by an uncompleted plan to make a new will.

vi) Subsequent Writing: Modern cases apply to revocation by subsequent instrument on the theory that if that the instrument was not intended to be effective at all.  However, the doctrine is limited.

vii) Later will revoked under mistaken belief that doing so reinstates a prior will – Estate of Alburn (a lady executes one will.  Then executes another will, and later destroys the 2nd will believing the 1st will will be reinstated)

(1) The revocation is ineffective in such a situation. 

(2) The revocation is condition on the expressed intent of the T.  

viii) What qualifies as a mistake?

(1) An alternative disposition that fails.  Almost always an ineffective will.  The cases are split if the alternative is intestacy. 

(2) The recited mistake on the terms of the revoking instrument and established by clear and convincing evidence.

h) Revival, § 2-509

i) Common law – If Will 2, which expressly revokes Will 1, is itself revoked before the T’s death, then Will 1 alone remains in effect and is operative upon the T’s death. 

ii) § 2-509
(1) W1 completely revoked by W2, and W2 subsequently revoked.  Presumption for revocation for W1, unless contemporaneous or subsequent evidence shows otherwise

(2) W1 partially revoked by W2, and W2 subsequently revoked.  Presumption for revival of W1, unless contemporaneous or subsequent evidence shows the testator intended otherwise

(3) W1 completely revoked by W2, and W2 revoked by W3.  Presumption for the revival of W1 only to the extent consistent with W3

(4) Facts and circumstances indicate revival of the first will

iii) Modern Non-UPC: a will, once revoked, is not revived unless republished by 

(1) Re-execution OR
(2) a later codicil under the doctrine of republication by codicil.  

(3) Note: Revocation of a later will that contained language revoking an earlier will does not, by itself, revive the earlier will or any of its provisions.  

iv) Red flag: the testator has revoked Will-2 by physical act.

4) Components of a Will

a) Integration of Wills – What pages constitute the will?
i) All papers are (1) present when the will is signed and (2) intended to be included are integrated.

ii) They must be wholly consistent with one another

iii) You can raise the presumption for integration in 4 ways

(1) Testimony that the writing was present at execution

(2) Attestation clause which recites the number of pages & matches number of pages offered for probate
(3) The pages are stapled, fastened, or otherwise held together

(4) A readily-apparent continuity of writing exists

b) Republication by Codicil

i) Codicil: a little will , a document that amends or supplements a will

(1) It may alter, enlarge, or restrict its provisions and it must be testamentary in character.  

(2) Make a specific reference to the will. 

(3) Holographic codicil - Material parts are in testator's handwriting.  Johnson v. Johnson (The execution of the holographic will republished and validated the previous, invalid will)

ii) Requirements:

(1) Written, dated, and signed

(2) Testator had the intent to execute a codicil, AND

(3) The codicil adds to or alters an already existing will but not entirely revoke it

iii) Republication 

(1) Changes the execution date of the will

(2) It can revive a prior document even it revoked or defective

(3) A will is treated as re-executed/republished as of the date of the properly executed (signed and dated) codicil.  

(4) E.g., If the testator revokes the 1st will by drafting a 2nd will and then executes a codicil to the 1st will.  The 1st will is republished, and the 2nd will is revoked by implication.

c) Incorporation by Reference

i) The testator has specifically referred to some extraneous material in his will, and in doing so manifests his intention to make that material part of the will 

ii) Four requirements, § 2-510
(1) The extraneous material must exist when the will is made

(2) The will on its face must refer to the material as existing at the time the will is made (where it is)
(3) The will must show the testator’s intent to incorporate the material into it

(4) The will describes the writing sufficiently to permit a reasonable person to identify it

iii) Separate Writing Identifying Devise of Certain Types of Tangible Personal Property, § 2-513 

(1) Can include an independent list or written statement used to dispose of personal property, not money 

(2) Requirements

(a) The writing must be referred to in the will and signed by the testator

(b) Containing a description of the property with reasonable certainty

(c) The reference can be to a writing that will exist by the time of the testator’s death.  

(3) The writing can be altered by the testator after its preparation.  

(4) Picks up where you cannot incorporate by reference: Pages that cannot be integrated because they were not present at the will’s execution nevertheless may be given effect under this doctrine. Clark v. Greenhalge (Memorandum with statements about disposition of property.  A testator mentions a notebook in her will and later executed codicils, which incorporated by reference the notebook into the will.)

iv) Used in conjunction with republication by codicil.  When the codicil is executed after the will, the will which the codicil refers to is republished and the executed codicil is incorporated by reference into the republished will.  Simon v. Grayson (March 25 will stating that a letter dated March 25, to be found among his things, would be incorporated by reference into his will.  A codicil executed on Nov. 25.  A letter was found, but dated July 3.  The letter was incorporated by reference because it existed before Nov. 25, and will permitted the letter to be found and identified.  The difference in dates was insignificant.)

(1) Fundamental Difference between the two– that republication applies only to a prior validly executed will, whereas incorporation by reference applies to incorporate into a will instruments that have never been validly executed.

(2) Validation of inoperative will by holographic codicil – Johnson v. Johnson
(a) A valid holographic codicil must be written, dated and signed by the testator.

(b) A codicil validly executed operates as a republication of the will no matter what defects may have existed in the execution of the earlier documents, that the instruments are incorporated as one, and that a proper execution of the codicil extends also to the will.  

d) Acts of Independent Significance, § 2-512

i) A will may dispose of property by reference to acts and events that have independent significance apart from the effect on disposition.  E.g., if A revokes her will, then A gets nothing.

ii) Extrinsic evidence is permissible to identify the will beneficiaries and the property that will pass under the will

iii) The acts can occur before or after execution of the will or before or after the testator's death. 

iv) E.g., “the woman who is my wife at the time of my death”

5) Contracts Relating to Wills

a) Types of Contracts Relating to Wills

i) K’s to make a will, e.g., “If you do X for me, then I will leave $Z to you in my will. 

(1) Courts will not change the will to include you

(2) You may have a K claim against the estate; you become a creditor under quatum meruit.  

(3) Sometimes there are heightened requirements for these type of K’s

ii) K’s not to revoke a will 

(1) Duplicate Wills

(a) Wills that have been prepared in duplicate, meeting all requirements

(b) Each will is an original instrument and may be separately probated

(c) Revocation of one revokes the other

(2) Mutual (Reciprocal) Wills – Separate wills of two or more persons, executed individually, that contain reciprocal provisions (separate H/W wills).  The mere existence does not make them irrevocable.  

(3) Joint Wills – one will executed by two or more parties as one testamentary instrument (joint H/W wills).  The will will be probated twice.  Does not create a presumption for irrevocability.  

(4) Joint and Mutual Wills

(a) Joint will with reciprocal provisions

(b) Devises property in accordance with a contract relating to the will

(c) E.g., H and W have an agreement that if H dies 1st, W gets everything.  If W dies 1st, H gets everything.   

iii) Applies to ANY property that the survivor receives – even unanticipated property, lottery, inheritance, etc.

b) Effect of Contracts Concerning Wills, UPC § 2-514
i) A contract to make a will or devise, or not to revoke a will or devise, or to die intestate may be established only by

(1) Provisions of a will stating the material provisions of the contract,

(2) An express reference in a will to a contract and extrinsic evidence proving the terms of the contract, or
(3) A writing signed by the decedent evidencing the contract

ii) The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will(s).

iii) The statute does not preclude recovery by quatum meruit
c) Breach and Remedies

i) Remedies

(1) Specific performance

(2) Damages

(3) Quantum meruit – “as much as he deserves” or “reasonable value of services”

(4) Constructive trusts

ii) Breach

(1) Under a normal will, T can change her will anytime.

(2) Under a will with a K, T has contracted away her right to change her will anytime 

d) Issues

i) What happens if the surviving spouse remarries?

ii) What if the surviving spouse lives for 20 more years – her circumstances will change?

iii) What about public policy regarding restrictions on liberty interests?  

(1) Third party beneficiaries do not take priority over statutory rights of a pretermitted spouse.  Via v. Putnam (H/W mutual will, will not defeat the distribution.  W dies and H remarries W2.  H dies and W2 gets her share as pretermitted spouse, which decreased the kids’ share.  Kids sued, and argued breach)  

	Determining the Existence and Scope of the K – Analysis

Did the contract exist

Express provisions in the will and
Elements of contract law: Intent and (1) offer; (2) acceptance; (3) consideration

What are the terms of the contract

Are the terms contrary to public policy?  If so, then void

Were the terms breached 

What are the damages




Restrictions on the Power of Disposition: Protection of the Family
1) Protecting the family 

a) The spouse is typically protected from intentional and unintentional disinheritance; whereas the children are protected only from unintentional disinheritance.  § 2-301, 2-302.  
b) The protected classes are the spouse and the kids.
2) Rights of the SS

	Analysis for Rights of the SS

Determine whether a legal marriage exists between the SS and the decedent

Determine the elective share, § 2-202 – it depends upon the # of years married

Determine the Value of the Estate, § 2-202 – what property is subject to election

Determine whether the right to elect has been terminated

Waiver (i.e., prenuptial agreement: rebutted by showing fraud, undue influence, or misrepresentation) 

Divorce

SS fails to survive decedent

Failure to elect within 6 months 

Spouse dies after decedent but fails to elect

Legal impediment to the marriage

Forfeiture (slaying; willful neglect)

Determine the Process of Election

Spouse should elect if it is "in the best interests of the SS"

SS elects AND disclaims amount under the will

Spouse gets paid first




a) Elective Share, § 2-202:  Spouse is protected through the elective share.
i) It protects the spouse is allowed to take an amount dependent upon length of marriage: 5-6 years, 15%; over 15 years, 50% 
ii) CHOICE: SS can take under the will or the elective share
iii) Decedent’s Augmented Estate §§  2-201 to -214– which includes all property that is decedent’s net probate estate, decedent’s nonprobate transfers to others, decedent’s nonprobate transfers to SS, the SS’s property, and nonprobate transfers to others.

(1) Spouse gets fixed portion of probate estate, typically ½ regardless of length of marriage

(2) To avoid T puts assets in a trust & nonprobate assets (insurance policies, multiple party accts)

(a) Remedies

(i) CL: Illusory Transfer if intent to transfer appears to avoid giving spouse estate & is recaptured for estate

(ii) § 2-202 (Chart)
1. Provides an overall share of the augmented estate based on the length of marriage 

2. Bad Spouse Situation- no longer limited to looking at the traditional probate estate, may look at all transfer to 3rd parties during the life of the testator (incl. non-probate transfers) Note: may be undoing transactions to 3rd parties

3. Good Spouse Situation-look at the overall transfers at death & at life

a. If testator made lifetime transfers, count that as a portion of the augmented estate & credit it to the spouses augmented portion (i.e. subtract from Ws statutory share)

(3) Could include property from an invalidated trust.  Sullivan v. Burkin (H’s property included an inter vivos trust, which was later invalidated because he retained too much control.  If such a situation exists, then the trust will be subject to his SS’s elective share.)

(4) In re Reynolds (Testator relinquished almost all her assets into a trust over which she retained enough meaningful control to include it in the property in SS’s elective share.)

b) Mortmain

i) While someone was literally on their death bed, they are restricted from giving substantial donations to the church
ii) If you give away property to charities when near your death, a state will prohibit
c) Community Property (11 states retain)
i) CL: Ownership is decided by whoever’s name is on the property
ii) Community property gives while they are still alive the spouse get ½ share (could get more in the will)(get the whole when the spouse dies
iii) Deals w/ ownerships rights of property of the surviving spouse acquired during the marriage
(1) Excludes property that came into the marriage AND gifts
(2) If a couple moves to a community property state to retire & H dies. 
(a) Issue: If not a lot of property left & no money coming in, the amount of community property is not very big
(b) Quasi Community Property
iv) Big Issue: Conflict of Laws when moving btw states (CL jurisdiction & Community Propety)
v) Property takes it character from the state where it was acquired
vi) If move from a community property state to a CL jurisdiction, you have the choice of how to characterize the property
d) Pretermitted/Omitted Spouse, § 2-301.

i) Spouse is entitled to receive an amount no less then their intestate share. Estate of Shannon (Testator’s will left everything to his daughter and disinherited everyone else.  He remarried but never changed his will.  Absent evidence that decedent intended to disinherit the new spouse, omitted spouse still inherits.)  
ii) Exception: 

(1) The will explicitly indicates that the person intended to leave the spouse out
(2) The will was made in contemplation of a marriage
(3) The testator provided for the spouse outside of the will
e) Waiver, § 2-213

i) Could be voluntary or involuntary.  In re Estate of Cross (H died intestate and left a SS who was 80 years old, incompetent, and lived in a nursing home.  Court appointed an investigator to determine whether to elect against the decedent’s estate.  Investigator determined to elect b/c it was in the SS’s best interests.)  

ii) Could result from ineligibility as a SS.  In re Estate of Cooper (Surviving partners of a homosexual marriage are not recognized as spouses under existing law and cannot elect to take a SS’s elective share.)

iii) Prenuptial Agreement: In re Estate of Garbade (Duly executed prenuptial agreement is a binding waiver in respect to a SS’s elective share.  Party attacking a prenuptial agreement/waiver has the burden of proving it was the product of fraud, misrepresentation, duress, or undue influence.)   

3) Rights of Issue Omitted from the Will

a) A parent is generally free to disinherit a child, but states require proof
b) If not disinherited, the child takes by representation.  § 2-103

c) Pretermitted/Omitted Children, § 2-302.

i) Protection for unintentionally omitted children. 

ii) Presumption a child born after execution of will takes their share as if the decedent died intestate, limited by the shares of the other children.  

(1) Unless: there is a provision for the surviving parent of the child and the surviving parent takes "all or substantially all" under the will

(2) Unless: the will was republished after the child’s birth.  Azcunce v. Estate of Azcunze (T’s will provided for his then-born children.  T had another child, executed a codicil republishing the terms of the original will w/o providing for new child.  Codicil republished the original will and set a new date; the child is not a pretermitted child.)  

(3) Unless: the persons specifically disinherited in the will also refers to their issue.  In re Estate of Laura (T’s will disinherited everyone.  Two issues who were born after the execution sued under the Pretermitted Child Statute.  T who specifically names heirs (daughter) in a will in an effort to disinherit them also references their issue (granddaughter), thus bringing them outside the coverage of the Pretermitted Child Statute.)  

iii) Attempts to equalizes the estate of the children, but can be unfair because of the limitation.
(1) Solution

(a) Require something in the will itself
(b) Look for intent in other places as well

(c) Redraft the will & add the child in by giving child equal share; intestate share if no kids § 2-101
d) Beyond the Grave – Leaving out children pg. 107 - 20

e) Disinheritance
i) There is a presumption in favor of inclusion of after-born children, unless there is evidence to suggest that the T intended to disinherit the child.

(1) If the kid passes the hurdle and inherits from the will – what share should he receive?  

(2) Traditionally – he receives what he would have gotten if the T was intestate.

(3) Problem – this approach doesn’t take into account the gifts made to other children.  (EX: will only gives each kid $10, but this new kid gets a huge intestate share, or vice, versa.)

ii) § 2-302 – the courts look at the will and determine what the other children received, the new kid gets an equal share.  If T had no children, new kid gets intestate share.
	Recalculation of Inheritance Example

E.g., A =7500, and B =7500.  What does C get?

Under UPC, the kids total share was 15,000.  Divide that by 3 and all kids share equally 5k.

E.g., A =10k, B=5K.  What does C get?

Under UPC, the total share = 15k.  15K = 2x + x + x = 4x; x = 15/4k.

Not really fair.


Wills: Interpretation of Wills
1) Admission of Extrinsic Evidence

	General Analysis

Determine whether the will is valid

Determine whether the valid will is ambiguous

If so, determine the type of ambiguity

Finally, determine whether extrinsic evidence can be admitted




a) General Rules

i) Unambiguous:  An unambiguous will is given its plain meaning.

ii) Latent Ambiguity:  Language is clear on its face but is susceptible to more than one meaning.

(1) Extrinsic evidence is available and sometimes necessary to resolve the issue. Estate of Russell (T left estate to friend, “Roxy,” and niece – needed to find out who Roxy was.  It was the dog.)
(a) Reformation: equitable remedy tat allows mistakes to be reformed & conformed to T’s intent
(2) Misdescription: Mere false description of property or of the intended recipient may be stricken but does not make the whole instrument invalid.  Mahoney v. Grainger (T left her property to her cousins, but her will said property goes to her “heirs at law,” which legally only included her aunt.)

iii) Patent Ambiguity:  Uncertainty appears on the face of the will.

(1) Common Law:  Parol evidence is not admissible.

(2) Modern Law:  Parol evidence is admissible.

(3) Rarely is extrinsic evidence available to prove this.  Only admitted where obvious what the mistake is and you can easily determine the testator’s probable intent.  

b) Equivocation

i) A description in the will fits one or more objects equally well

ii) E.g., T leaves his Jeep to his niece Alicia, but he has 2 nieces named Alicia

iii) Extrinsic evidence allowed in cases of equivocation

c) Evidence Showing Testamentary Intent

i) Go with intent when the T has expressly indicated he had no testamentary intent: Evidence of a lack of testamentary intent to make a will was let in, and the will was struck down as invalid where the T told his lawyer that the will was a sham.  Fleming v. Morrison (Testator executed a sham will leaving property to a hottie to get her into bed.)

ii) Go with intent when justice would require such: Evidence of T intent and his relationship with his finance prior to their marriage is sufficient to show that the T intended the will to provide for the contingency of their marriage.  Erickson v. Erickson (T’s lawyer mistakenly led T to believe that the bequest to D would be valid if he provided for his 2nd wife, but was executed before they got married.  State law stated a subsequent marriage revokes the will if the will provides no contingency for marriage.)

2) Death of Beneficiary Before Death of Testator:  Lapse

a) Classification of benefits/Gifts, § 3-902 (?)

i) Four ways

(1) Specific: a particular, identifiable item of property.

(2) Demonstrative: a certain amt or portion of property from a certain fund or other identifiable source

(3) General– a gift of property payable from the general assets of the testator’s estate, i.e., money.

(4) Residuary: the remaining portion of the estate after everything else is taken care of.

(a) No residue of a residue(if multiple beneficiaries of residuary gifts)
(b) The residual goes to intestate succession;

(c) Applies even if there is more than 1 residuary beneficiary
(i) Note: Residuary clause may not exist, if died partially intestate (did not give away all estate)
ii) Why? For the purposes of (see below)
(1) Ademption, where bequests are extinguished

(2) Abatement, where there’s not enough in the estate to satisfy all the bequests

(3) Lapse, when the beneficiary dies after the will is executed but before the testator dies. 
iii) Remember

(1) These are DEFAULT rules that apply when will says nothing

(2) These APPLY unless a statute provides otherwise, but do not assume CL covers everything

(3) Do not assume every gift is covered by anti-lapse statutes
b) Void Gifts

i) If beneficiary is dead on the day of the will(gift is void

ii) Issue: Whether anti-lapse statutes apply?

c) CL Lapse 

i) When the beneficiary, who was alive when the will was executed, predeceases the testator and the testator did not provide for an alternative arrangement, the bequest will lapse.

ii) Strike the clause that provides the lapsed gift, then look at other rules as to where the money goes. 

iii) Treated differently depending on the type of bequest (see gift classifications above)
(1) If property lapses then property drops from specific(general(residuary
d) Anti-Lapse Statutes, § 2-603

i) Purpose: provide a beneficiary to substitute for the deceased devisee, preserve equality and the intentions of the T

ii) Includes blood relative, grandparents, step-children, etc. (exclude non-blood relatives)
iii) Includes both beneficiaries who are alive and dead at the time of execution. 

iv) Remedial in nature; typically protects blood relatives, if they survive by more than 120 hours.  § 2-702

v) Descendents may take in decedent’s place absent evidence of a contrary intent (Table of Consanguinity)
vi) Residuary bequest: If there are more than 1 beneficiary, the others receive the deceased beneficiary’s share
vii) §  2-603 Anti-lapse
(1) Person must be w/in in 2nd line Collaterals (distant cousins get nothing)
(2) Typically gift it to the next in line (i.e. children; step children)
(3) § (b)(3) if you do not want the anti-lapse statute to apply, need to include words of survivorship “if he survives me”; “my surviving children”. . .etc (see code)
(a) Note: Class Gifts are treated separately
viii)  § 2-604 Failure of Testamentary Provision
(1) § (b) the gift goes to the other residuary beneficiary rather than drop & go through intestate succession
(2) Note: If there is a residuary class & multiple beneficiaries & one predeceases(CL no residue of a residue, goes through intestate succession
e) Class Gift § 2-603
i) Gift of an aggregate sum to a body of persons uncertain in number at time of gift.  

ii) Membership in the group is subject to fluctuation.  

iii) Anti-lapse protection to class gifts, § 2-603: When one member of the class predeceases the testator, the remaining class members continue to share equally in the gift.  Allen v. Talley (Property devised to “living siblings.”  5 living siblings at execution; 2 were alive at testator’s death.  Survivorship was a requirement, but property was redistributed among those living at her death.)

iv) Must use words defining the class, such as heirs, nephews, or cousins.  

v) Cannot name the individuals specifically otherwise.  Dawson v. Yucas (T  left farm land specifically to Wilson and Burtle, her nephews.  Burtle predeceased T and Wilson claims the farm land was a class gift.  Specific individuals were named, so not a class gift.)  

vi) Example: In re Moss (W, then to his niece and to the children of his sister.  Niece died, then T, and property passed to W.)

(1) Common law: After his wife died, the property was split equally between the children of his sister as a class.  The court treated the gift as a class gift and included the niece as a member of the class.

(2) Under § 2-605: the nieces heirs would have taken her share.

3) Changes in Property After Execution of Will:  Ademption and Abatement

a) Ademption:  A doctrine which describes a gift in a will which is invalidated, either because

i) The item is no longer in estate at all or b/c it has substantially changed in character, by extinction, or 

ii) Person who was supposed to get gift in the will, got it from the T while T was still alive, by satisfaction. 

iii) By extinction
(1) CL: Only applied to specific bequests; intent does not matter. Wasserman v. Cohen (T gave a building in trust to P in her will but T sold the building prior to her death.  Gift was a specific devise and is lost by the doctrine of ademption by extinction.)

(2) § 2-606: A specific devisee has the right to the specifically devised property at the T’s death and 

(a) balance of the purchase price

(b) any amount of a condemnation award for the taking of property of sale 

(c) any unpaid amounts on the property (the money owed to the T at the time of his death).  OR  

(d) any insurance proceeds unpaid at death 

(e) The specific devisee may get the value of the property (if sold) depending upon the T’s intent.  
(f) §6 if testator intended (catchall)
iv) By Satisfaction: Inter vivos transfer of a gift after executing a will to the same effect.  

(1) CL: Applies only to testators who die with a valid will.  Presumed when

(a) The subject matter of the gift is the same as the subject matter of the provision in the will, and 

(b) The legatee is the testator’s child or grandchild.  

(2) § 2-609 – P. must prove:

(a) The Will provides for the deduction of the gift;

(b) There is a contemporaneous writing by the testator stating that the gift is to be adeemed; OR

(c) The devise acknowledge the gift in writing that it is in satisfaction of the bequest.

(3) If the beneficiary of the gift predeceases T, the gift is treated as a full or partial satisfaction of the devise (unless the T’s contemporaneous writing specifies otherwise).  § 2-609(c)

b) Abatement §3- 902
i) Not enough money/property in the estate to devise property as T dictates in will
ii) Order of Abatement: Where the estate does not have enough assets to pay off everyone:

(1) Specific bequest to spouse

(2) Specific bequest to issue

(3) Specific bequest to others

(4) General bequest of $, stock, bonds

(5) Residuary bequest

(6) Any other property
iii) Note: Take a pro rata reduction so that each person in the category suffers proportionally 
4) Exoneration 
a) Drafting technique: The gift I gave you was property, but it was subject to a lien/mortgage\

b) Issue: What did the testator mean to do: give the property outright or subject to the mortgage or lien? 

c) Issue: Who pays the person who gets the property or other beneficiaries of the estate

d) UPC § 2-607 Nonexoneration

i) Specific devise of a particular property passes subject to any mortgage interest existing at the date of death, without right of exoneration, regardless of a general directive in the will to pay debts

Will Substitutes: Non-Probate Transfers/Avoidance of Probate
1) Generally: Will substitutes are anything that transfers wealth outside of probate.  

a) The issues include:

i) Whether the will substitute is a purported testamentary disposition

ii) Whether the law of will applies to non-probate transfers

iii) Whether the will substitute can be affected by the provisions of a will

b) Purpose: designed to transfer property efficiently, economically, and quickly at death

c) Most common types
i) Joint tenancy

ii) Joint bank accounts 

iii) Contracts requiring performance on death, e.g., life insurance contracts

iv) Inter vivos trust

2) Lifetime (Intervivos) Gift:  The Elements

a) Donative Intent
b) Actual or Constructive Delivery (access)- delivery made as nearly perfect and complete as the type of property and circumstances will permit

c) Acceptance

i) Note: Once given, it cannot be taken back, but gifts w/n 3 yrs may be flagged

3) Gift Causa Mortis:  The Elements
a) Gift made in contemplation of death (i.e. person believes he’s going to die)

b) Note: If person does not die the gift can be taken back
4) Contracts with Payable-on-Death Provisions

a) Life Insurance Policies: 
i) Public policy requires that all parties be able to rely on the provisions of the policy.

ii) Identifying/changing beneficiaries.  Typically strict compliance is required.  

(1) Designation cannot be contrary to the terms of the insurance policy: Wilhoit (W designates Brother as primary beneficiary.  B died before W.  B left everything to his son, and his son sues for the proceeds.  W died later and left everything to her son.  Agreement between W and B was invalid, and once B died, she disposed of the proceeds as she pleased.)

(2) Other legal default may be enough to change the beneficiary.  Cook v. Equitable Life Assurance Society (H divorced W1 and remarried with W2, with whom he had a son.  W1 was entitled to the benefits under the policy b/c Husband didn’t follow the procedure needed to change the beneficiary.)

iii) Insurers have a valid and important reason for following specific procedures to avoid competing claims for insurance proceeds and to make sure the proceeds are paid to the right person with the delay of a probate-like procedure.  

b) Nontestamentary Transfers at Death, § 6-101 

i) Written agreements to pay a beneficiary after death transfer outside of probate.  

ii) A third party beneficiary contract, performable at death, need not conform to the requirements of the statute of wills.  Estate of Hillowitz (H had a partnership agreement stating that the proceeds would pass to his SS upon his death.)

5) Joint Tenancy and Multiple-Party Bank Accounts

a) Traditionally- one account
i) If there are disputes among the parties, the bank did not have to get involve so long as they followed proper procedure (i.e. protects the bank)

	
	Life
	Death (Survivorship)

	Joint Tenancy
	Yes
	Yes

	Agency
	Some
	No

	POD
	Mine
	Yours


b) Types Include

i) Joint Accounts/Tenancy

(1) A joint bank account has a right of survivorship that passes outside the will.  Franklin v. Anna
(2) Stocks held in joint tenancy, a donative intent is required for an agreement to be effective. Blanchette v. Blanchette
(3) For land, a joint tenancy in land transfers land upon death without probate. If one joint tenant dies, the survivor owns the property absolutely (FS).  
(a) JT do not avoid taxes & subject to the others creditors, taxes, bankruptcy & divorce
ii) Survivor Accounts

iii) Payable-on-Death Accounts

(1) Person want complete access to the account while alive, no ownership interest while person is alive, but the money goes to the beneficiary at death

(a) Sounds a lot like a will(courts fail to look at it

(b) POD is significant tool for people of modest means b/c it does not go through probate

(c) If there is no one else’s name on the account, the account will go through probate

(2) Exception- “Totten Trust”

(a) I know hold this account in trust for the benefit of someone & it is revocable
(b) In practice, sounds like a will substitute

(c) Some states state if you really want a POD account, they will call it a Totten Trust, if you create it in a certain way (but it is in effect a POD)

iv) Agency Accounts
(1) Serves as an agent to help person out (not an ownership acct)
v) Savings Account Trusts
c)  §§ 6-201 to 6-215 Multiple Person Accounts (Non-Probate Transfers on Death)

i)  § 6-204 Forms

ii)  § 6-211 Ownership During Lifetime (Default rules)
(1) § (b) Ownership of the money is based on the respective contributions of the party [Do not assume equal contributions) AND If you are married, then assume that it is a joint account (in absence of proof otherwise)

(2) § (c) POD beneficiary has no right to the sums (b/c can be changed)

(3) § (d) Agency has no rights if agency account

iii) § 6-212 Rights at Death

(1) If multiple parties & one person dies, then that share returns to the estate (i.e. does not pass to the surviving parties)
(2) Note: Do not assume rights of survivorships
iv) § 6-213 Alterations of Rights (On Exam)

(1) A party may alter terms of the account by a notice signed by the party & given to the bank to change the terms. It must be received during the party’s lifetime
(2) Note: In a will cannot change beneficiaries on multiple party accounts through the will survivorship designations
v)  § 6-221 Authority of Financial Institutions 

(1) Bank must pay out the funds according to the designations on their books

6) Revocable Intervivos Trusts (are not public)
a) Definition: The settlor has the power to revoke, alter, or amend the trust and has the right to trust income during his lifetime 

b) The beneficiary’s interest can be contingent.  

i) If no interests pass before death, then the trust is testamentary in nature

ii) They are widely used as will substitutes.  

c) Retention of Control by Settlor: If the settlor retains numerous powers and lacks the true trust “intent,” the trust may be ruled illusory.  Farkas v. Williams (F bought stock certificates as trustee for W, and all the dividends paid to F, but upon his death paid to the beneficiary.  F had complete control over the property – all rights that you would normally have for the property, change the beneficiary, and revocable.)

i) Just because the interest could be greater does not mean there is no beneficiary interest.  

ii) If the settlor retains too much power, the trust may be ruled illusory, but not if it creates some interests in some category of beneficiaries.  

iii) “The decease of the beneficiary before my death shall operate as a revocation of this trust.”

d) Revocation of Intervivos Trust: a trust involves present transfer of property interests to beneficiaries, and that interest can only be revoked in accord with a trust provision in writing, by the beneficiaries own acts, or by a court decree.  In re Estate and Trust of Pilafas (children of the decedent attempted to use common law will presumptions to revoke the trust which gave their inheritance to charity).  

i) Uniform Trust Act § 602(c): if the settlor reserves the right to revoke but does not provide the particular manner of revocation, any manner sufficiently manifesting the intention of the settlor to revoke will suffice

Rest. 2d Torts § 330.  A trustor can only revoke his will in a manner provided for in the trust instrument, and if a settlor reserves the right to revoke his will inter vivos, then revocation cannot occur through the will. 

e) Revocable trust assets are subject to 3rd party creditors while the settlor is alive: Where a person places property in trust and reserves the right to amend and revoke, or to direct disposition of principal and income, the settlor’s creditors may reach, in satisfaction of the settlor’s debts to them, those assets owned by the trust over which the settlor had such control at the time of his death as would have enabled the settlor to use the trust assets for his own benefit.  State Street Bank & Trust Co. v. Reiser (a revocable trust set up – and the settlor’s control is solely dependent upon the settlor.)
f) After the settlor has died, the assets are no longer subject to the settlor’s creditors.  Assets in the trust as a consequence of the settlor’s death (e.g., life insurance) are not subject to creditors; however, UPC § 6-215 allow the creditor to reach pay-on-death accounts and joint bank accounts.

g) Testamentary "Pour-Over" Trust into an Intervivos Trust

i) Generally

(1) The settlor creates a revocable inter vivos trust by naming a trustee and then transferring probate assets to that trustee.  

(2) The settlor then executes a will devising the residue of his estate to the trustee, to hold as trustee under the terms of the trust.

(3) Trust becomes the main document(a will substitute
ii) Testamentary Additions to Trust, §2-511.  Validates a testamentary gift to a trust provided the trust is sufficiently described in the testator’s will.  Makes these types of provisions flexible  

(1) There is no requirement that the trust be executed before or concurrently with the will

(2) This permits the trustee to execute the trust instrument after the will

(3) The trust can be funded with a property by the devise itself

(4) Doesn’t matter whether the trust was created by the testator or by a 3rd person

(5) Doesn’t matter if it was modifiable or in fact modified.  

(6) The size and extent of the trust corporal during the lifetime of the settlor is immaterial.  

(7) The Act specifically validates gifts to either funded or unfunded life insurance trusts, even if the testator has reserved all rights of ownership in the policies.  

iii) Effect of divorce on validity of dispositions to former spouse made by revocable inter vivos trust.  

(1) Probate courts are empowered to terminate or reform a trust in whole or in part when its purposes have become impossible to achieve and the settlor did not contemplate continuation of the trust under new circumstances.  Clymer v. Mayo
(2) A state statute that operated to revoke any disposition to a former spouse made by the will was also applicable to revoke dispositions to a decedent’s divorced husband made in a revocable inter vivos trust executed contemporaneously with her will, inasmuch as the trust had no funding or practical significance until the decedent’s death.  Clymer v. Mayo
iv) Still need proof of testator intent.  Reference to an existing trust in a will’s pour over clause is not of itself sufficient to incorporate that trust by reference without evidence that the testator intended that result.  

h) Benefits of its use

i) Consequence during life of settlor.  Although there are no federal tax advantages, a revocable trust may be used 

(1) To relieve the settlor of the burdens of financial management 

(2) To deal with the contingency of the settlor’s incompetency

(3) To clarify title and ownership of assets  

ii) Consequence after the death of settlor  

(1) Can be used to avoid probate, especially ancillary probate for real property outside the state of residence.  

(2) Income and principal can be disbursed to the beneficiaries without significant delay.  

(3) Avoids publicity – not a public document

(4) In some states, it may be used to defeat the spouses’ elective share.  

7) Disposition of the Decedent’s Body 

Uniform Anatomical Gifts Act allows a person to donate his body for research or transplantation

Trusts: Creation, Types, and Characteristics

1) Introduction

a) A fiduciary relationship in which one or more persons hold title to the property, subject to an equitable obligation to keep or use the property for the benefit of some one else.  

i) Reasons for creation

(1) To hold and dispose of property under circumstances which may protect interests better than outright ownership

(2) As a court-enforced remedy against people who hold title to property unjustly

ii) Familial-Confidential Relationship.  Generate a natural inclination to repose great confidence and trust.  Hieble v. Hieble (mother entered into a trust agreement with son to transfer her property to him under the condition that she would remain in control of it pay all taxes, etc, and get it back if she wanted it.  He didn’t re-convey when she requested.).  

b) Settlor: creates the trust either during the settlor's lifetime (intervivos) or by will (testamentary)

i) Must own the property (present, not future property interest)
ii) Cannot suffer from a legal disability

c) Trustee: The person who holds legal title to the trust property, with the obligation to hold or use the property for the benefit of someone else  

i) Can be a person or artificial entity which is capable of holding title 

ii) Fiduciary: held to a high standard and must administer the trust solely in for the benefit of the beneficiaries

(1) Trustee owns the legal interest in the trust property

(2) Trustee must not use the res for trustee's benefit

(3) Trustee must not commingle funds of trust with other funds

(4) Trustee must preserve property and make the property productive

(5) All doubts are resolved against the trustee in favor of the beneficiary

(6) Trustee has personal liability

iii) How to terminate the trustee’s functions

(1) Death

(2) Resignation

(3) Judicial removal

d) Beneficiaries: a person for whom the trustee holds and uses the trust property.  

i) Benefits from the trust

ii) Has a personal claim against the trustee for breach of trust

iii) Own the equitable interest in the trust property

e) Corpus: the property held in trust. 

f) Classifications of Trusts – three different ways

i) Intent: express, resulting (implied), and constructive

(1) Express: the settlor must overtly manifest his intent to create a trust, either orally or in a writing

(a) Private 

(b) Charitable 

(2) Resulting: the intent is inferred from the circumstances
(a) Reversionary interest imposed by law as a remedy(person deeded property holds it in a trust for someone else b/c property was deeded to too many people

(b) Arises when attempting to defraud creditors
(3) Constructive: the intent is implied by law as an equitable remedy (imposed where there is fraud)
ii) Duties: 

(1) Active: one where the trustee has active duties to perform

(2) Passive: a trust where the trustee just holds the legal title to the property and doesn’t have to do a darn thing.  Illegal in most states. 

iii) Creation:

2) Creation of Trusts: 

a) TEST: (1) intent; (2) property- subject matter; (3) beneficiaries; and (4) a trustee

b) Necessity of Intent – can be manifested by words or conduct, or both.  

i) No specific, magic words needed 

ii) The words or conduct may be inadmissible under normal rules of law.  

iii) The language need only express intent to create a trust.  Jimenez v. Lee (Grandmother made gift to D Father of $ to be used for P Daughter’s education.  D bought stock w/ the $.)

iv) Must express an intent to create a trust right now.  Future trusts are insufficient.  

v) The following are insufficient

(1) Precatory Language:  words of hope, wish and desire– merely moral obligation. Unthank v. Rippstein (T wrote a letter to P promising to pay $200 per month.); typically unenforceable

(a)  I promise & do not deliver/give(could argue it’s a trust b/c settlor acting as the trustee
(2) Equitable Charge:  I create a trust and you give money to X. 

c) Necessity of Trust Property
i) A trust must have some kind of trust property (must be a present property interest in property)
ii) Trust property is any transferable interest in property

(1) Licenses

(2) Leases

(3) Remainders

(4) Contingent remainders

iii) Description of trust property must be sufficiently clear

iv) Expectancy cannot be the subject of the trust.  Brainard v. Commissioner (B traded in trust for his children and assumed a fee of $10,000 at the end of the year.  The trust res was purported to be the income from the stock trading.  Trust could not be based on an interest that had not come into existence at the time the trust is declared and in which no one had a present interest.)  
v) Gift can be made of property not in existence at the time of the gift.  Courts sometimes enforce assignments of rights to sums that were expected thereafter to become due to the assignor.  Speelman v. Pascal (O gave A 3% of the profits from a movie not yet in existence.  A valid present gift can be made of property that is not in existence at the time the gift is made.)

d) Necessity of Trust Beneficiaries
i) A trust must have one or more beneficiaries

ii) Beneficiaries must be definite and generally ascertainable (factual determination).  Clark v. Campbell (bequeath to “friends” was too indefinite.  Relatives, may have been better, but no guarantee.  This also doesn’t qualify as a public trust.)  

(1) There must be a beneficiary or a class of beneficiaries indicated in the will capable of coming into court and claiming the benefit of the bequest.

(2) Beneficiaries may be unborn or unascertained when the trust is created.

(3) If there is more than one beneficiary and they are too indefinite to be ascertained at the time the trust becomes effective, the trust may fail, in which either will be a resulting trust in favor of the settlor, his heirs, or other successors in interest. 

(4) Exceptions: Public trusts need not have definite and ascertainable beneficiaries
(a) Honorary Trust: if trustee wanted to do it & nobody complained; trust survives

iii) A sole trustee cannot be a sole beneficiary.  

(1) The trust merges

(2) No longer exists.

e) Necessity of a Writing

i) Oral intervivos trust in personal property is enforceable

ii) Lays out the terms of the trust which define the trustee’s duties and powers , and the beneficiaries’ rights. 

iii) Where the res of the trust is land, a written instrument is required to make the trust effective

iv) Exception: An oral intervivos trust in land is enforceable in equity

(1) Constructive trust will be imposed if

(a) Oral promise

(b) Confidential relationship between the transferee and transferor (factual determination) and
(c) Detrimental reliance on the promise

(2) Statute of frauds does not apply to constructive trusts because constructive trusts arise by operation of law

f) Delivery: Not necessarily required
i) If no delivery, the settlor must also be the trustee.  It must be clear that the person conveying the property intended to impose trustee duties upon him/herself.  If not, this is no more than a gift.  Hebrew University Asociation I.  (A lady spoke publicly about donating the books of a rare library as a gift, but never delivered those books before her death).  

ii) Constructive Delivery.  Requires delivery as nearly perfect and complete as the type of property and the circumstances will permit. 

(1) E.g., delivering keys, pointing out hiding places, and an informal memorandum.  

(2) Hebrew University Association v. Nye (the delivery of the memo was sufficient to complete the gift – the acts and declaration clearly show her intention to give a gift and divest herself of ownership.)

3) Rules Regarding Trustees Being Beneficiaries
a) One trustee, one beneficiary
i) The same person cannot be the trustee and beneficiary
ii) Merge – illusory.
b) One trustee, multiple beneficiaries
i) One of the beneficiaries may also serve as trustee 
ii) No merger
c) Multiple trustees, one beneficiary: One of the trustees may be the sole beneficiary
d) Multiple trustees, multiple beneficiaries: all of the trustees may be all of the beneficiaries.  
4) Trusts By Operation of Law 
a) Resulting Trusts.  the donee will hold the property in a resulting trust for the next taker under the will or for the next of kin.

i) Arise by operation of law when (1) an express trust fails or (2) a person pays the purchase price for property but title results in the name of another person who is not related to the purchaser – purchaser money resulting in a trust.  

ii) A trust will fail if its material purpose has been frustrated, the trust lacks beneficiaries, or the trust lacks trust property

iii) A trust will never fail for lack of a trustee (court will appoint one)

iv) A trust, in which an animal is the beneficiary, may violate the rule of perpetuities as some animals live longer than humans.  In re Searight’s Estate (the trust, in which the dog was the beneficiary, did not violate the RAP because the per diem would have lasted for less than 4 years).   

b) Constructive Trusts.  Flexible remedies imposed to prevent unjust enrichment.  The trustee must convey the property to the wronged party.  

i) Requirements: 

(1) A confidential relationship (may or may not exists)

(2) A transferee’s promise, express or implied; 

(3) A transfer of property in reliance on the promise; and 

(4) Unjust enrichment

ii) Found with some oral inter vivos trusts – mom with cancer.  

5) Illusory Trust

a) A trust that complies with all of the other formalities except, that it either by the terms of the trust or in his dealings with the trust property, exercises too much control over the trust that its clear the settlor never intended to relinquish any rights
b) Settlor has to do a lot to fall here.  
6) Insurance Trust

a) Involves rights to the proceeds of the insurance policy
b) Created by the following
i) Make the policy payable to a designated person as trustee for others
ii) Make the policy payable absolutely to a desinated beneficiary, who in turn agrees with you to hold the proceeds in trust for someone
iii) Assign the policy to a third party as a trustee for others; or 
iv) Declare yourself as the trustee of the policy for others. 
7) Trotten Trust

a) A revocable inter vivos trust
b) Elements
i) You can withdraw all or part of the money, as long as you live.

ii) When you die, the beneficiary may enforce the trust as to anything still left on deposit.

c) Presumption if there is no evidence that you, as the depositor, intended anything else.  

d) Revocation

i) By withdrawing all of the money

ii) If the beneficiary predeceases you

iii) Any other manifestation to revoke the trust. 

8) Honorary Trust

a) A trust that is binding the conscience of the trustee, since there is no beneficiary (dog) capable of enforcing the trust.  In re Searight’s Estate (O gave to A $1,000 to hold in trust for O's Dog to be used "as long as the dog lived" and at a rate of 75¢ per day.  Honorary trust binds the conscience of the trustee and is lawful if the trustee is willing to carry out the settlor's wishes.)

i) Common Law: honorary trusts not recognized and failed—property reverted back to the settlor

ii) Modern Law: Trustee may enforce the trust, but may only use the trust res for the designated purpose

b) If the trustee wanted to continue to do, they could but they don’t have to.  

c) May cause RAP issues, if the settlor doesn’t provide a time limit: the dog would die and the money would run out before the maximum period allowed under the rule.  In re Searight's Estate
9) Discretionary Trusts

a) Mandatory: trustee must distribute all the income

b) Discretionary: trustee has the discretion to distribute either the income or the principal or both

i) Trustee can have wide or limited discretion according to the conveyance

ii) If the trustee acts in good faith when deciding to distribute trust property, the beneficiary cannot compel payments

iii) Trustee has a duty to inquire into the financial resources of the beneficiary in order to recognize his needs

c) Trustee’s Duty: Court cannot compel the trustee to exercise discretion.  Marsman v. Nasca
i) A trustee, holding a discretionary power to pay principal for the “comfortable support and maintenance” of a beneficiary, has a duty to inquire into the financial resources of that beneficiary, so as to recognize his needs.  

ii) A trustee’s powers must be exercised with sound judgment following from a due appreciation of trust responsibilities imposed upon a trustee a duty of inquiry into the beneficiaries needs.  

iii) The remedy for T’s failure to expend trust principal in this circumstance is to impress a constructive trust on the amounts that should have been distributed but were not because of T’s error.  On remand, these amounts will be determined and paid to H’s estate.  

d) Before the trustee exercises her discretion to make payments to the beneficiary, the beneficiary’s interest cannot be reached by his creditors.  If, however, the trustee decides to pay over to apply some amount of trust income or principal to the beneficiary, the right thereto vests in the beneficiary and his creditors may then reach it.  

10)  Oral Trust

a) Statute of Frauds- requires a writing for the inter vivos trust for land
b) Statute of Wills- requires that a testamentary trust be created by will
c) Looks like an out & out transfer to a child BUT there is a side deal that is ORAL & takes the form of a trust
d) Child will defend the transfer using the Statute of Frauds (i.e. where’s the writing), but the kid does not always win
i) Exception: If there is genuine fraud on the side transaction, in the appropriate case the court will provide some remedies to the parents for unjust enrichment
ii) Remedy= constructive trust (ct is not saying oral trust will be enforced)—child holds land for the benefit of his parents
11) Secret Trust
a) Will does not indicate a trust, but the courts hold that they are VALID.

b) E.g, Decedent leaves a legacy to the beneficiary on the face of the instrument, without anything indicating intent to create a trust.  A promise to use the legacy for a specific reason would be enforceable by a constructive trust upon the beneficiary

12) Semi-Secret Trust
a) There is a reference to its existence of a trust in the will, but the terms are not disclosed – cannot be proved with oral evidence.  (do not want the public to know of the transfer)
b) Usually does not identify the beneficiary, and fails 

i) Majority: A resulting trust is established for the residual beneficiaries.  Olliffe v. Wells (Testator left residue of her estate to D to distribute in such a manner as in his discretion shall appear best calculated to carry out the wishes that she had expressed to him or may express to him)

ii) Minority Rule: extrinsic evidence is admissible to prove the trust


13) Custodial Trust: Uniform Custodial Trust Act
a) Where the settlor is the beneficiary

b) Beneficiary cannot be the trustee

c) Beneficiary instructs the trustee to manage property

d) Upon the incapacity of a beneficiary, the trustee must

i) Use trust res for the support of the beneficiary

ii) Use trust res for the support of the beneficiary's dependents

e) Once the beneficiary dies, the trust terminates that the res is distributed according to the beneficiary's written instructions

14) Spendthrift Trusts

a) Beneficiary cannot voluntarily alienate his or her interest 

b) Rights of Creditors: Generally, interests are protected from creditors

i) Self-settled trust: ST trust cannot be set up by the settlor for the settlor's own benefit.  Shelley v. Shelley (a claimant for alimony and child support can reach only the amount of the trust income that the court deems reasonable.).  

ii) Child-support and alimony: judgments can be enforced against debtor's interest in ST trusts

(1) Public policy:

(a) The interests of the beneficiary of a trust should be subject to claims for child support.  

(b) It is clear that parents have he obligation to support their children.  Were we to bar claims for support, we would have the spectacle of a parent enjoying benefits of a trust while the community pays for the support of the children.  

(c) The same considerations apply to alimony. 

(2) The corpus of the trust

(a) Normally a claimant, even a claim for alimony and child support, would not be able to reach the corpus of the trust except in cases that are unusual and extraordinary.   

(b) E.g., the children’s well-being created circumstances in which the children, deserted by their father, were in dire need of support.  

iii) Furnishing necessary support: Persons who furnish the necessary support can reach the ST trust assets

iv) Tax Lien: US or a state can reach the interest to satisfy tax claims against the ST trust beneficiary.  United States v. O’Shaughnessy (IRS attempted to get access to the funds in a trust even though the trustee had not yet exercised its discretion to pay out those funds.  The trust states that the trustees may pay all or such part of the trust assets as they see fit; as long as the trustees act in good faith, from proper motives, and reasonably.).

v) Excess over amount needed: creditors can reach the amount not needed for support (e.g., A needs $40,000 per year for support but gets $50,000 per year, creditors can reach the balance: $10,000)

vi) Percentage Levy: applicable to wage earners: creditors can reach a percentage of the ST trust assets

vii) Tort Creditors: courts are split as to whether tort creditors can reach the assets of the ST trust

15) Support Trust 

a) Trustee is directed to make distributions as necessary for the education and maintenance of the beneficiary

b) Income and principal expended solely for that purpose

8) Durable Power of Attorney 
a) A durable power of attorney may be used to plan for incapacity

b) A power of attorney that gives the agent broad power to dispose of the principal's assets.

i) You have to be very careful with these.

ii) The scope of the power could be very broad and dangerous in the wrong hands.

c) May confer the authority to amend or revoke trusts without referring to the trusts by name.  Franzen v. Norwest Bank Colorado (the trust provided that she could remove any trustee without cause, as such the power of attorney gave her brother the power to do the same – unless there is a statute stating otherwise). 

d) Health-Care Directives: A person may make known her desires regarding termination of medical treatment, or may appoint a surrogate to make those decisions, providing state law requirements are met.  Cruzan v. Director, Missouri Department of Health  
e) Termination of Medical Treatment: A living will provides that the lie of a terminally ill person shall not be prolonged by extraordinary measures.  A durable power of attorney for health care is an alternative to a living will.  It puts decision regarding treatment in the hands of a third person; the agent is empowered to respond to changing circumstances when the patients wishes are not known.  

16) Power of Appointment

a) Gives someone else the power to decide how the property will be given 
b) General: Exercisable in favor of the person granted the power of appointment (donee)
c) Specific: Not exercisable in favor of the person granted the power of appointment (donee)
d) Powers of Appointment are broader than trusts
e) No fiduciary duties arise because holder of the power need not appoint the power
f) No fiduciary duty to act
g) Issue: What is the diff btw a trust & a power of appointment? (construction problem w/ residuary clauses)
i) UTC § 2-608 Must be specific language, general language or general disposition of property does not indicate settlor meant to create a power of appointment
17) Modification and Termination of Trusts

a) Settlor Alive

i) If settlor and all beneficiaries agree, the trust can be terminated or modified

ii) Trustee cannot object

b) Settlor Dead

i) General Rule: trust cannot be terminated or modified if the termination or modification will defeat a material purpose of the trust

ii) Exception:

(1) Consent by all beneficiaries
(2) Trust is discretionary (trustee not required to give $)
(3) No beneficiary must be legally disable and
(4) The termination or modification will not frustrate the material purpose of the trust

c) Other Methods

i) Merger: where legal and equitable title merge into one, there is no longer a trust

ii) Surrender: where no beneficiaries remain or a beneficiary dies

iii) Frustration of Material Purpose

iv) Natural Termination

v) Trust Purpose Becomes Illegal (i.e., Before prohibition years, O to A in trust for the benefit of B so long as B uses it in a beer manufacturing capacity.  When prohibition hits, the trust purpose has become illegal and thus the trust terminates)

Construction of Trusts: Future Interests
1) Definitions

a) Present Estates

i) Whole: not subject to any conditions and expire naturally 

(1) Fee Simple; Fee Tail; Life Estates; Life Estate pur autre vie
ii) Defeasible: may be cut off prematurely because of the happening of a condition

(1) Fee Simple Determinable (so long as)

(2) Fee Simple Subject to Condition Subsequent (but if)

b) Future Interests: Nonpossessory interest capable of becoming possessory in the future

i) Reversions

ii) Remainders

iii) Possibility of Reverter

iv) Right of Reentry/Power of Termination

v) Executory Interests

2) Classification of Future Interest

a) Grantor: A future interest in the grantor will always be either

i) Reversion: Future interest left in the grantor after he conveys an estate of less than a fee simple absolute
ii) Possibility of Reverter: Grantor’s interest when he conveys a fee simple determinable.  If the some future event occurs, the estate goes back to Grantor

iii) Right of Reentry/Power of Termination: Grantor’s interest when he conveys a fee simple subject to condition subsequent and retains the power to cut short the estate upon the happening of the condition

b) Grantee:  A future interest in the grantee will always be either

i) Remainders: remainders are either contingent or vested

(1) Contingent

(a) Unborn 

(b) Unascertained or
(c) Subject to Condition Precedent

(2) Vested

(a) Indefeasibly

(b) Subject to Open or Partial Divestment

(c) Subject to Divestment

ii) Executory interests: interest other than remainders

3) Construction and Drafting Problems

a) CL Preference for Vested Interests: If an interest may be classified as vested or contingent, there is a preference to classify it as vested

i) Ability to renounce: In re Estate of Gilbert (D renounced his interest due to religious reasons in a discretionary trust created by his father’s will.  D, who had an interest in a contingent remainder, has a property interest that he may renounce.  The property is dispersed as if D predeceased his father.)

ii) Inheritable Present Vested Interest:  If a person with a future interest in a remainder does not survive to take the interest, the remainder passes into his estate, absent a requirement of survival by the testator.  First National Bank of Bar Harbor v. Anthony (Inter vivos for W and 3 kids.  W and Son predeceased Testator, trust was split between Testator’s 2 living children.  Son’s interest vested at the time the trust was created; there was no requirement of survivorship for the children, so son’s interest is inheritable by his heirs.)

iii) Heirs are determined as of the date of the testator.  Security Trust Co. v. Irvine (Testator’s will created a trust for 2 of his sisters, Mary and Martha, during their life.  Upon their death, the trust property would be split among all of his brothers and sisters.  Mary and Martha’s heirs were included in the “all brothers and sisters.”) 

(1) Mary and Martha were vested both in the life estate and the in remainder.  

(2) Absent contrary evidence in the terms of the trust that the interest of a remainderman is to divest, the interests of each sibling pass to their respective estates

b) Exoneration, § 2-607

i) The property passes to the beneficiary with the mortgage, unless there is clear language to the contrary.  E.g., T must literally say “pay off the mortgage” to the estate.  This is regardless of a general directive in the will to pay off debts.

ii) T wants to give A a gift, but it is subject to a mortgage.  Who has to pay the lien?  Beneficiary pays;

c) Clobberies Case – gifts of principal or interest at certain ages (magic words test)

i) Concern – How do we construe gifts of money that are to be distributed when the beneficiary reaches a certain age?  (I.e. “To A when she reaches 21”)
ii) What happens when a person dies before the condition:

(1) If the money is bequeathed “when he turns” 21 – the money returns to the beneficiary’s estate; 
(2) If the money is bequeathed “at” age of 21 – the money returns to the T’s estate;

(3) If money is bequeathed “to be paid” at 21 – the money goes to the beneficiary’s estate.  

iii) What if the testator dies before the contingency?  
(1) E.g, T bequeaths 10k “to A when A attains 21.”  A is 15 at T’s death.  
(2) The residuary beneficiary of the T’s estate b/c the will does not mention interest.
iv) What if the beneficiary dies before the contingency?  
(1) E.g., A dies at 16.  T to A to be paid when A turns 21.  It depends on who will be hurt because the gift vested early – here T’s residuary beneficiary will be hurt.  

d) Class Gifts: A gift made to two (2) or more people
i) Absent evidence to the contrary, members of a class are joint tenants with the right of survivorship.  Dewire v. Haveles (Testator created a class gift to his grandchildren payable to his grandchildren equally upon the death of his son and his son’s widow.  Absent evidence to the contrary, members of a class are joint tenants w/ the right of survivorship.  Here, Testator’s will shows the contrary intent to treat all grandchildren equally; therefore, great-granddaughter may take her father’s share)

ii) Children v. Issues: Children does not include grandchildren; whereas, the term Issue includes grandchildren and more remote descendants.  
(1) See § 2-705 for further details on the definition of children.  
(2) Issue are may violate RAP, b/c children will be born w/in lifetime of testator/settlor 
(a) Validating lives are the children of the testator
(3) If gift is to the grandchildren of someone still alive, T has added a generation b/c 1st generation is dead on the effective date of the instrument
(a) Fertile Octogenarians-RAP assumes that everyone can have children (i.e. children after effective date of instrument)
(b) Don’t know if  after-born children have a child after 21 years(invalid
(c) If T names the grandchildren(avoid RAP
iii) Gifts to “A and Her/His Children”

(1) Wild’s Case (Problem 2- pg 664): a place holder for a particular problem in construction
(a) Language: “to B and her Children”
(b) There is a gap in speaking about future interests b/c of ambiguous language:
(i) Does the language mean joint ownership?; FS; Life estate and Remainder to children?
(c) Rule: varies on if there are children alive when the gift is made
(i) If children are alive, then give to B as tenants in common
(ii) If children are not alive, then give B a life estate & a remainder OR give B a fee simple
iv) The identity of heirs entitled to trust assets is determined at the time of the death of the testator.  Estate of Woodworth (Testator created a trust for the life of W, then the to Daughter if she survived W, then Sister’s heirs.  Sister died, then her H, then W. Here, when W died, there were no heirs.  The court went back and used the date of the death of the Testator, and the assets passed into the Husband’s estate.)
(1) Exception: If the testator devises a trust for the life of one of his heirs, then to the life tenant’s heirs, the identity of the heirs is determined at the date of death of the life tenant.

v) Doctrine of Worthier Title – abolished by 2-710
(1) O to A in trust for B’s life, then to O’s heirs.

(2) Rebuttable presumption that O intended to give himself a reversion, not a remainder in his heirs.

vi) The Rule in Shelley's Case – abolished in nearly all states:

(1) O to A in trust, then to A's Heirs; A for life, remainder to A’s Heirs
(2) Presumption that A gets a remainder in fee simple, not a fee simple in his heirs; intent is irrelevant
(3) Avoid Rule: Create 2 documents using words “terms of years” it is not a LE, only a FS

(a) To A for 500 yrs, then remainder to the heirs
vii) Class-Closing Rule (Rule of Convenience) 

(1) Class closes when any member of the class has the right to demand payment of their share – the property can presently be distributed to this person

(2) Class does not close when members of the class actually demand payment or distribution occurs.
(3) Physiologically Closed- a class is physically closed b/c the person upon whom the contingency is based is dead
(4) If contingencies are included, the people who determine the contingencies are those alive when the testator dies.  Lux v. Lux (Testator’s will left a trust for her grandchildren to share equally and any real property was not to be sold until the youngest of the grandchildren reached age 21.  Testator was survived by 1 son and 5 grandchildren, the youngest born after the will was executed but before Testator died.  The trust will close when the youngest living member of the class at the time of Testator’s death turns 21.)

viii) All or Nothing Rule
(1) Class gifts may be subject to the rule against perpetuities

(2) All interest in class gifts must vest during the perpetuities period

Duration of Trusts: Rule Against Perpetuities
1) Rule: No interest is valid unless it is certain to vest, if at all, not later than 21 years after some relevant life in being at the creation of the Interest(can only control 2 generations

a) Note: RAP only cares about what is possible, not what will or could happen

2) Policies Behind the Rule: 

a) Further market of property and prevent an undue concentration of wealth in the hands of a few.  

b) Wealth should be controlled by the living and not by the dead.

c) Curtails trusts – protects wealthy beneficiaries from bankruptcies and creditors

d) RAP only applies to property interests (K’s don’t matter);

e) Only applies to interests in grantee, not grantor. (excludes Reversions; Poss. of Reverter, Right of Re-entry)  

3) Savings Clause

a) This rectifies any possible violation to the Rule.  Such a clause should be included even in those jurisdictions that have adopted a cy pres or waits and see doctrine.  (Not boilerplate, must be tailored)
b) Attorney Liability for Violating the Rule: Courts are divided as to whether an attorney who drafts a will that violates the Rule is liable for negligence. 

4) Perpetuities Reform

a) Three kinds of reform have emerged to alleviate some of the harsh effects of the rule.

b) Wait and see doctrine: 

i) The validity of the interest is judged by actual events as they happen, and not by events as they might happen. b/c ensures fewer instruments are invalidated  In re Estate Anderson.  

ii) Statutory period applies to nonvested interest created pursuant to the power of appointment.  In re Trust Wold (A person who has a vested interest in a trust, and to whom the remainder is to got to her spouse and issue, has the power to create an additional trust to take affect upon her death for the benefit of those holding the contingent remainder.  This was not contrary to the testator’s intent.)

c) Uniform Statutory Rule Against Perpetuities § 2-901.  90 years instead of 21. 
i) If provision valid under CL RAP(Valid
ii) If invalid(Wait & See approach, allowing 90 yrs (do not want to invalidate trust)
d) Equitable reformation or Cy Pres: an invalid interest is reformed within the limits of the RAP to approximate most closely the intention of the creator of the interest.  
i) Ct attempts to carry out the intent of the testator

e) Specific remedies. 
Charitable Trusts
	Private Trusts
	Charitable Trusts

	Purpose

A trust held for the benefit of specific individuals. 

“For the benefit of my siblings.”  A group beneficiary.
	Purpose

A trust that is held for the benefit of the public or a segment of the public.  

“For citizens of Bloomington”


1) Three Main Advantages/Characters of a Charitable Trust
a) Must have indefinite beneficiaries – a public official may serve as a trustee

b) Can have an indefinite duration

c) Can vest beyond the rule of perpetuities – provided it stays in the hands of charities
i) Gift Over Exception: If a gift goes to 1 a charity, but if something happens, then it goes to another charity(does not violate RAP  (don’t know affect if 1 party is a private person)
d) Additional benefit – the courts will go out of their way to uphold a charitable trust – favored. 

2) Creation
a) Intent to create charitable trust must be evident.  Shenandoah Valley National Bank v. Taylor (settlor gave money to school age children, but the language of the trust provided no public charitable intent.)

b) Material purpose of charitable trust must be one of the following:

i) Relief of poverty

ii) Advancement of education.  Shenandoah Valley National Bank v. Taylor (settlor gave money to school age children specifically when they were not in school – “their minds were away from their studies.”)

iii) Advancement of religion

iv) Promotion of Health

v) Government or Municipal Purpose or
vi) Other purposes that accomplish the end of benefiting the community

vii) Mere generosity or benevolence to the beneficiary is not enough

c) Beneficiaries need not be definite and ascertainable but must be specified in some way that conveys the charitable purpose.

d) Public Trusts are exempt from the Rule Against Perpetuities (not private trusts)
3) Modification – limited availability 
a) A charitable trust can be modified if 

i) The grantor evidenced a general intent to create a charitable trust and 
ii) The material purpose of the trust has become 

(1) Impossible

(2) Impractical

(3) Illegal 

b) Apply the “four corners” rule to determine the general and specific purposes of a charitable trust,

c) Under the Cy pres Doctrine, an individual has the power to petition the court to modify the trust by varying the dispositive terms to prevent the trust from failing

i) Ct will apply cy pres if it finds that original charitable purpose of public trust has become impossible or impracticable

(1) The fact that the trustee has found better or more efficient uses for the fund is insufficient.  In re Estate of Buck.
(2) Does not apply to failed attempts to create a charitable trust

(3) Only applies when the charitable purposes indicated cannot be carried out. 

ii) Court can modify the trust to achieve a narrower charitable purpose

(1) The court must find a purpose as near as to the settlor’s intent as possible. In re Neher (Since the community already had a hospital, the court allowed a memorial hall to be built rather than a hospital.)

(2) Distinguish between the general purpose and the specific purpose.  In re Neher (General purpose is memorial for her husband; specific purpose is a hospital.)

(3) The court has great discretion. 

4) Mortmain Statutes
a) Statutes prohibiting testamentary gifts to charity that exceed a certain %-age of the testator’s estate or that are executed within a certain period (e.g., 90 days) before the testator’s death.  

b) Only a few statutes exist today.  

c) Purpose: to protect the T from undue influence and to prevent an excessive amount of property from falling into the hands of one institution  

5) Supervision 
a) The grantor or donor cannot enforce the restriction in the charitable trust unless the conveyance expressly reserves this right in the donor.  Carl J. Herog Foundation, Inc. v. University of Bridgeport.

b) Otherwise, only the Attorney General of the State, as representative of the public at large, can enforce the provisions of the trust

Trust Administration: Duties, Powers, and Liability of the Trustee
1) Duties of the Trustee
a) General Duty of Loyalty

i) No self-dealing

(1) Trustee has a duty of undivided loyalty to he beneficiaries

(2) Must administer the trust solely in the interest of the beneficiaries

(3) Any transactions between the individual or the trust or the estate should be avoided

(4) Automatic violation.  Bad even if the trustee acted in good faith and was fair to the beneficiaries.  

(5) Defense: beneficiaries consent.

ii) A trustee has an affirmative duty to avoid any conflicts between the beneficiaries and the estate.  In re Rothko (3 trustees disposed of paintings, Trustee A knew that B and C were self-dealing but did nothing.  B was a director, secretary and treasure of one of the recipient galleries.  C was an unsuccessful artist who wanted to please B.) 

(1) If you know someone else is violating, then you have a duty to do something about it.  In re Rothko
(2) Trustee cannot accept employment opportunities that conflict with trustee duties.  In re Rothko
iii) Neither the trustee nor his wife can purchase at his own sale.  Hartman v. Hartle (T, son-in-law, ordered to sell the property and divide it equally amongst her children.  He sold to one of the trustees sons, and he gave it to his sister, the trustee’s wife.  She then sold it for a profit.)

iv) Standards of Review
(1) If the instrument gives the trustee the discretion to do something, what is the standard of review – EVERYDAY DISCRETION 

(2) If the trust gives the trustee ABSOLUTE DISCRETION, Courts will have a lower stand of review.

b) Co-Trustees 

i) A co-trustee does not have the power to transfer or deal with the property without consulting the other co-trustees.  

ii) A trustee may not delegate powers to a co-trustee.  These powers are to be exercised by the co-trustees together.

c) Duties of Relating to Care of the Trust Property

i) Duty to collect and protect the trust property – A trustee has the duty to immediately collect the trust assets and ascertain that the executor has tendered the appropriate property.

ii) Duty to earmark trust property – A trustee has a duty to earmark property and is liable for any loss that results from the failure to do so. 

iii) Duty not to mingle trust funds with trustee’s own – A trustee has a duty to not commingle the trust funds with is own assets and will be liable for losses resulting from commingling. 

iv) Duty not to delegate – A trustee has a duty not to delegate acts that the trustee can reasonably be required to perform personally.  He may delegate certain nondiscretionary functions but he has a duty to supervise those to whom he delegates. 

(1) Breach of the prudent man standard when he delegates his responsibilities to act prudently.

(2) Policy: Trustee is someone settlor trusts; therefore, should not be changed

(3) Modern Law: Nondelegation abrogated—trustee has a duty to exercise reasonable care, caution, and skill when selecting agents to carry out trustee duties

(4) Delegation of investment powers – Shriners Hospital for Crippled Children v. Gardiner (Trustee delegated duties to A and A embezzled $300,000)

v) Liability for contracts and torts

(1) Contract: The traditional rule is that a trustee is personally liable on any contract the trustee makes, in the absence of an express provision in the contract limiting the trustee’s liability.  

(2) Tort: A trustee is personally liable to the same extent that a beneficial owner of the trust property would be liable.  

d) Duty of Impartiality

i) Trustee has the duty to deal impartially with the income beneficiary and the remainderperson

ii) Trust res must produce reasonable income for distribution to the income life beneficiary while preserving the trust property for the remainderperson.  Dennis v. RI Hosp. Trust Co. (Trustee had a duty to maintain the property given and could have sold the real estate to address impartiality issues.)

e) Duty of Full Disclosure

i) Beneficiaries are equitable owners of the trust property; the trustees are merely representatives who keep the trust property safe and administer the trust according to the provisions of the trust instrument.  Fletcher v. Fletcher (Trustees claimed that the settlor wanted the trust to be confidential and would not provide the trust documents to the beneficiary.  The trust contained no provision of secrecy.) 
ii) When the trust is created for several beneficiaries, each of them are entitled to information as to the trust.  Fletcher v. Fletcher.
f) Personal Liability for Violating Trustee Duties

i) A trustee has personal liability for violating trust duties

2) Powers of the Trustee
a) General managerial powers: the trustee is obligated to carry out the settlor’s intent and in doing so is granted administrative powers as specified in the trust instrument. 

i) Trustee’s powers can be broadened by state statute, or implied to accomplish the purposes of the trust.  

ii) Spelled out specifically in the conveyance

iii) Trustee can exercise only those powers

b) Powers of investment

i) Uniform Prudent Investor’s Act – a trustee must observe the standards in dealing with the trust assets that would be observed by a prudent person dealing with the property of another.  If the trustee has special skills or is named trustee on the basis of representations of special skills or expertise, he is under a duty to use those skills.  

ii) Trustees should 

(1) diversify investments

(2) not invest in second mortgages

(3) investigate any investment Estate of Collins (O to A in trust for O's Daughter at $4000/year.  A, a lawyer, gave $50k in trust funds to another client as a secured loan.)

Analysis

Determine the Type of Interest & Time the Interest was Created

Determine who the measuring lives (lives in being on effective date of instrument) are

Important people do not have to be mentioned in the doc, only the contingency
Must affect the contingency and be alive on the effective date.  

Can be 1 person or a group of people.  It must be an ACTUAL person. 

Consider the effective date of the instrument - Who will be alive at that time?

Will – Effective date is when the testator dies;

Irrevocable trust – is when the trust is set up (immediately);

Revocable Trust – when the settler dies.  

Determine the Perpetuities Period

Common Law: Relevant Life in Being + 21 Years

Validating life being must be alive at the time the interest is created

Validating life must impact the vesting in some way

Unborn Widow: cannot be a relevant life in being if not named 

Ex: To my daughter for life, then to my daughter’s widow for life, then to IU
Attempt to take care of spouse of a child; Provision to widower is NOT invalid; it is the provision AFTER that provision (b/c know the wife during life of child)
Can you tell the invalidating story?

After-born lives– Assume someone who can affect contingency is born AFTER effective date of instrument.  

Simultaneous Deaths– Assume that everyone else who was alive on the effective date and who could potentially serve as the validating life, thus affecting the contingency, is dead; 

Slothful administrator- Contingency is not limited to the age of a particular person
Ex: “Upon distribution of my estate or probate of this will”; “When IU wins its next basketball game,” etc
Assess whether contingency will be resolved within 21 years b/c it is an event that has to occur (invalid)
Conclusion: If the interest is not certain to vest, if at all, during the perpetuities period, the interest is void at the time the interest was created 

Resolved does not mean contingency has occurred, but whether or not it will happen

Any circumstance, however remote, will void trust/will, if interest is not vested w/ 21yrs of a life in being
Rule of Perpetuities Problems

1) Will.  To the first child of Kari to reach the age of 21.

a) Valid.  Kari is the Validating Life. 

b) Whether she has a child who reaches 21 is guaranteed to be resolved within 21 years of her death.

2) Will.  To the first child of Kari to graduate from law school.

a) Invalid. Assume Kari has a child born after the effective date of the will.  Then assume Kari and any other children are killed off.  If so, then the after-born child (who, of course, cannot be a validating life) does not graduate from law school until more than 21 years later. 

b) Note: the result would be the same even if, on the effective date, Kari had a child who was a third-year law student.  Under the logic of the Rule, this child could die after the effective date and before graduation.  This also illustrates a general principle: contingencies for grandchildren other than turning 21 typically are invalid.

c) Note: if a class, as described, is closed on the effective date, the contingency is valid. This might be a named child (e.g. if Kari’s daughter Kati graduates from law school) or a closed class (e.g., if one of Kari’s children now alive graduates from law school).

3) Will.  To the first child of Kari to marry.

a) Invalid. 

b) Just another example of # 2. Any contingency other than reaching 21 is invalid.  Since the contingency can be done anytime, it might not be re-solved until after 21 years.

4) Will.  To the first child of Kari to reach the age of 22.  [Kari is still alive/Kari is dead]

a) If Kari is alive, this is invalid.  Three generations.  Assume a child born after the effective date. Then assume Kari and any other children killed off with one year. If so, then, contingency whether after-born child will live to 22 can-not be decided in 21 years.

b) If Kari is dead, this is valid.  The validating lives are the children of Kari alive on the effective date.  Since Kari is dead, there can’t be a child born after the effective date. Here there are multiple measuring lives.  The contingency is guaranteed to be resolved within their lives.

c) Here, any contingency would work. Any would be resolved within their life-times.  Even “living to 300” would be valid.

d) The example assumes Kari is the child of the testator. But even if Kari isn’t, the result is the same.

5) Will.  To the first person from the Wills & Trusts class of 2004 to be appointed judge.

a) Valid. All 140 of you in the class are validating lives. This may push the limit of what is still a reasonable number, but it’s still possible. Count on the alumni office to make sure this group, large as it is, can still be tracked.

b) Note: if an open class is used (e.g., “the first graduate after 2004 to be appointed judge”), the contingency would be invalid. Since the proof involves killing off alums, I won’t do it, but it can be done.

6) Will.  To my first grandchild to reach the age of 21

a) Valid.  The children of the testator are the validating lives

b) A’s children will serve as the measuring lives b/c when A dies and upon the effective date of the instrument, they will necessarily be alive.  Whether A’s children have children who reach the age of 21 will be resolved within A’s children’s lifetime +21 years

c) Note: even if the testator does not have any children alive on the effective date, the contingency still is resolved.  Sad, perhaps, but still resolved

7) Irrevocable Inter Vivos Trust.  To my first grandchild to reach the age of 21.

a) Invalid.  Three generations.  Assume an after-born child.  Then kill off the settlor and any children alive on the effective date.  If so, then the after-born child may not have any children (e.g., my grandchild) within 21 years, much less any who reach the age of 21.

b) Note: a gift “to my first child to reach the age of 21” in an irrevocable inter vivos trusts would be valid. Only two generations then, not three.

8) Revocable Trust.  To my first grandchild to reach the age of 21.

a) Valid. The effective date for a revocable trust is the death of the settlor. 

b) Note: compare this with #7 above. Same language, but different instruments. Because of different effective dates, a different result. One is two generations, the other three.

9) Will.  To my son, Erick, for life, then to Erick’s spouse, Jane, for life, then the principal to be paid to the children of Erick then surviving.

a) Valid. Unborn widow. But a closed class, here a named person. Jane is the validating life. 

b) Note: if an open term is substituted for Jane (e.g., Erick’s widow), the inter-est is afterwards is invalid. Remember, too, the invalid interest is the one after the unborn widow dies. Since it does not vest until the widow dies and an unborn widow may not die until more than 21 years after the death of lives in being, the interest is too remote.

10) Will.  To A, then to B, 21 years after the death of C, D & E.

a) Valid. Validating lives can be named. Here, C, D and E are expressly named as measuring lives. If reasonable in number, this satisfies the Rule. Plus you get 21 years more, too.

b) Note: if the interest of B was a life estate, then the validating life would be B.

11) Will.  To the first of my grandchildren to attend Carleton College.

a) Invalid.  Another variant of # 2. Another use of a contingency unrelated to reaching 21.

12)  Will.  To A, when the New York Yankees next defeat the Boston Red Sox in baseball.

a) Invalid.  Administrative contingency (perhaps the “slothful shortstop”). Open terms are used. Could prove two ways. Assume — while remote — the next win by the Yankees over the Red Sox is more than 21 years remote. Alternatively, assume after-born Yankees and Red Sox, then kill off all baseball players in being on effective date killed off. Then same remote contingency as before.

13) Will.  To A, when Sammy Sosa hits his next home run.

a) Valid.  The validating life is Sammy Sosa.

b) Note: if the contingency was open (e.g., “To A, when the next MLB home run is hit”) it would be invalid. At least here, steroids do not matter.

14) Will.  To the grandchildren of A who reach 21. [A is alive/A is dead]

a) Class gift. If A is alive, this is invalid. Three generations. The grandchildren of someone now alive. Assume, an after-born child. Then kill off A and all children alive on effective date. The class may not close until more than 21 years after effective date.

b) If A is dead, the contingency is valid. The validating lives are the children of A. The class is guaranteed to close within in 21 years after their death.

15) Will.  To the first of my nieces admitted to Wellesley College.  Parents or siblings of testator are alive.

a) The interests is invalid. Three generations. Contingency is controlled by parents and siblings of testator. If either parents or siblings still alive, a generation is added. Assume an after-born sib-ling (or niece). Then kill off all parents, siblings, and other nieces alive on effective date. If so, then possible after-born niece may not be admitted to Wellesley College until more than 21 years later.

16) Will.  To the first of my nieces admitted to Wellesley College.  Parents and parents and siblings of testator are dead.

a) Valid. Here, the nieces are the validating lives. Even if no nieces alive on effective date, still resolved.

17) Will.  To the first of my daughters/granddaughters admitted to Wellesley College.  Parents and parents and siblings of testator are dead.

a) Daughter – valid.

b) Granddaughters – invalid.  He may not have any children at the time.  See #7.

18) Will.  To the first child of my son Erick to reach the age of 25.

a) Invalid.  Three generations.  Assume an after-born child. Less than 4 years later, kill off Erick and all his children alive on effective date. If so, then whether after-born child reaches 25 will not be resolved within 21 years.

b) Note: if a closed class is used (e.g., “to my son Erick’s first son, Sam, if he reaches the age of 25”), then Sam is the validating life. The same result if we say “ to my son Erick’s children now living who reach the age of 25.”

19) Will.  To my son, Erick, if he reaches the age of 55.

a) Valid.  A named person is used. Erick is the validating life. Since this will be resolved within Erick’s lifetime, any age is permitted.

20) Will.  To my grandson, Cade, if he reaches the age of 30.

a) Valid. Named grandchild. Cade is the validating life. 

b) Note: named persons work for any generation. Compare this example (grand-child) with #17 (child). If so, any age could be used.

21) Will.  To my daughter, Kari, if John Glenn ever goes to the planet Saturn.

a) Valid. John Glenn is the validating life.

b) Note: if John Glenn is dead on effective date, this is still resolved.

22) Inter Vivos Irrevocable Trust.  To the first of my children to reach the age of 30.

a) Invalid.  Three generations (settlor, children, then more than 21). Assume an after-born child. Then, kill off settlor and all children alive on effective date. If so, whether after-born child reaches age of 30 will not be resolved within 21 years.

23) Will.  To the first of my children to reach the age of 30.

a) Valid. The children are the validating lives. 

b) Note: compare with # 20. Same provision, but different effective date.

c) Different ED for instrument

24) Revocable Trust.  To the first of my children to reach the age of 30.

a) Valid. The effective date is the death of the settlor. If so, the validating lives are the children.

25) Revocable Trust.  To the first of my nieces or nephews to reach the age of 30.

a) Depends. If parents or siblings alive, then invalid; if both parents and sib-lings dead, then valid.

b) Note: collateral relatives, again.

26) Will.  To A, when the Final for Wills & Trusts is given on April 22, 2004.

a) Valid. Administrative contingency, but specific date used and date less than 21 years.

27) Will.  To my grandchildren now alive who reach the age of 30.

a) Valid.  Grandchildren are the validating lives.

b) Note:  limitation to “now alive” stopped first move and limited class. No after-born child or grandchild thus permitted.

28) Will.  To A on the death of B, C, D, and E.

a) Valid. Named measuring lives. Reasonable number.

b) Could have had an extra 21 years , but didn’t use it here.

29) Will.  To A for 30 years, then to the children of A then living.

a) Invalid.  Period in gross longer than 21 years. Assume after-born child for A. Then kill off A and all other lives in being on effective date.  If so, then vests in after-born child of A more than 21 year later.

30) Will.  To the children of A living when my estate is probated.

a) Administrative contingency.  Slothful administrator may not probate estate within 21 years of all lives in being at creation of interest.

31) Will.  To the children of A now living who are then living when my estate is probated.

a) Valid.  

32) Irrevocable Inter Vivos Trust.  To my grandchildren who reach the age of 21.

a) Invalid.  Three generations.  Assume after-born child. Then kill off settlor and all other children of settlor alive on effective date. If so, then interest in grandchild may not vest until more than 21 years after lives in being.

33) Will.  To IU if, but if anyone goes to the planet Mars then to Purdue.

a) Charitable gift over.  Since both parties are charities, the Rule does not apply. If either party not charity, the interest over is invalid.
Let’s say that we are looking at his benchmark fund problem.  

