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THE CONSTITUTION
Art. 1 - Legislature - House of Rep. and Senate.

sec.1-3: Procedure

sec.4-6: elections, compensation

sec.7:  bills into law

sec.8:  taxes, coin money, post offices, tribunals (lower than Sup.Ct.), raise armies, declare war.

sec.9:  immigration, no ex post facto, habeas corpus, taxes

sec.10:  no individual state can do above (treaties, coin money, etc.)

Art. 2 - Executive Branch - vested in President.

sec.1: electoral college, term, compensation, oath of office

sec.2:  commander in chief, make treaties, appoint commissions

sec.3:  shall address legislature, may convene in emergency

sec.4:  impeachment for high crimes

Art.3 - Sup. Ct.

sec.1:  Judicial power vested in SC and inferior courts (as Congress establishes them), compensation

sec.2:  jurisdiction, jury

sec.3:  treason

Art. 4 - The States

sec.1-2:  citizen’s privileges, extradition to other states for crime.

sec.3:  admittance of new states

sec.4:  U.S. shall protect each state

Art. 5 - Amendments by Congress

Art. 6 - Debts against U.S.

Art. 7 - Ratification by 9 states is sufficient.

AMENDMENTS

1791 - #1-10 (bill of rights)

1free speech

2bear arms

3quartering soldiers

4no unreasonable seizures

5no double jeopardy, witness ag. self, taking prop.w/o compen., can’t deny life, lib., prop. w/o due process

6confront witnesses, speedy trial

7right to jury

8no cruel or unusual punishment

9enumeration of some rights, doesn’t exclude others

10states reserve all power not denied or delegated to gov’t

Civil Rights Amendments
13no slavery

14no law can abridge priv.& imm. of citiz.; can’t deny life, lib., prop. w/o due process, nor deny eq. prot.

15can’t abridge vote based on race

I.  The Judicial Function in Constitutional Cases - The Constitution is the Supreme Law of the Land - prevails over state law.  Sup. Ct. trumps all other gov’t actors because SC interprets constitution.  This is seen as undemocratic because they are unelected.

A.  The Nature and Sources of the Supreme Court’s Authority (Chp.1)  - 

Judicial Review - 

1.  Judicial Review - (not appellate review) but the power of the judiciary to review all acts by other branches.  This is traced back to:


Marbury v. Madison (1803) - SC says judicial branch can pass on the constitutionality of an act 
of Congress.

2.  SC is not the only court to deal with Constit. issues, but is richest source of Con.Law.  C.J. John Marshall decisions are important today.

3.  Critics of Judicial Review say Con. does not authorize it.  But, Constitutional Convention and Federalist Papers support Jud. Review.

4.  Justiciability - before SC decides a Con. issue, the following must be present:


a.  Case in controversy



-there is someone with standing (it’s a real, personal injury)



-the issue is not moot/settled.


b.  It’s not a “political question” (narrowly defined).

5.  Justifications of Judicial Review:


a.  Textual argument - Con. gives jud. review. (Wechsler - found in Art. 3 & 6.)


b.  Original Understanding - may have been framer’s intent.  Evidence is mixed;  Fed. Papers 
support it, but no final word either way.


c.  Functional Argument - It’s practical and Con. ordains it;  what better branch is there - SC is 
independent.


Constitution is not detailed, but a general statement.  Combining b. and c., can be said that it’s 
such a good thing the framers must have intended it.


d.  SC interpretation is required to protect the permanence of the Con.



Originalists - that meaning is static;  look at original understanding.



Non-originalists - keep permanent principles but update for today in following with the 


spirit of the Con.

6.  Alternative views of judicial review:


a.  Narrow - that SC cannot violate the Con. (this not the viewpoint today)


b.  Jud. Review only has an effect on particular cases;  SC decides cases not laws.  It’s power is as 
a precedent.   VS.


c.  Jud. Review has a “special role” - SC is the final interpreter of Con. and the decisions are 
binding on all officials/branches.



Cooper v. Aaron - SC says our decision in Brown v. Brd. of Educ. is supreme law of the land.  


This was a strong response by SC!


There are degrees in between b and c.  Even when SC says a law is Con., someone like a 
mayor can refuse to follow it because s/he says it’s unconstit.  Fed. Papers #78 says SC will 
always be the least dangerous branch.

Judicial invalidation - When Ct. is faced with an uncon. statute, it simply refuses to enforce it in the case before it.  But, a far reaching effect in assured through stare decisis.

7.  Limitations on the Supreme Court - amendments, impeachment (today, not for ideology), adjusting size, timing of sessions, selection process of Pres. (may guess wrong or compromise w/ Congress), “exceptions” as provided in Art. 3 saying SC has no power in a particular area.  None of these are strong.

8.  Practical issues of SC -  Appeal vs. Certiorari.


a.  Appeal - mandatory for SC to hear the case (Rare since 1988 statute.  Before 1988, the SC was 
overloaded and just issued one-line opinions).  Only appealable issue now is voting rights, and 
maybe flag burning.


b.  Cert. - discretionary review.  Denying cert. is no statement on the merits of the case, it’s just 
not important enough to the rest of the country. 


c.  Certiorari Jurisdiction - 


i.  Cases from Fed. Cts. of Appeals (28 USC sec. 1254(1)).  SC can choose any case.


ii.  Cases from State Cts. (28 USC sec.1257) - can be from highest state court if there’s a federal 
question (no state issues go to SC).  It’s not reviewable if there’s adequate and independent 
state grounds for decision (state substantive or procedural law);  meaning the outcome would be 
the same w/o the fed. law question.  


>For substantive law, independence is important issue.


>For procedural law, adequacy is important issue (when a decision is based on state procedure 
law, but concerning a fed. issue, it’s unreviewable because it’s moot, Unless the state procedure is 
inadequate/applied unevenly.)


MI v. Long - SC may review if it’s unclear whether opinion relies on independent state grounds.  State can 
prevent this by saying decision is based on state grounds, with fed. law used only for guidance.

d.  Limits on Cert. - 


i.  Justiciability (no advisory opinions, only parties with standing and a un-moot issue), 


ii.  “Adequate & Independent State Grounds” barrier (if SC was to hear it, this would be an 
advisory position because the issue is moot.)


Note:  A state can give more rights than the Con.;  Con. is the floor.

II.  The Structure of Government:  Nation and States in the Federal System. 

Federalism - a principle of organization including the relationships between the states, and between the states and federal government.
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|       Federal        |



Gov’t Power
|-------------------- |   Individual’s Rights





|        State           |

A.  National Powers and Local Activities:  Origins and Recurrent Themes. (Chp. 2)

The Con. grants specific power to fed. gov’t, all remaining power is retained by the state.  Furthermore, the fed. gov’t is divided between 3 branches.

1.  The “Necessary and Proper” Clause - Congress may make all laws necessary and proper to execute it’s powers  (that are rational means and not forbidden).  Marshall interpreted this broadly, means are appropriate and necessary if ends are legitimate.


McCulloch v. MD (1819) - Congress may incorporate a bank and a state can’t tax it.  The Con. 
allows Congress to execute its powers by the means it chooses;  the bank is a good means.  Also, 
because fed. gov’t is supreme, a tax on the bank is an attempt to control the fed. gov’t and is 
unconstit.

This case stands for:  1.  doctrine of implied powers; and 2.  that fed. gov’t is supreme.


1.  Though it’s true fed. power is enumerated/limited, there are implied powers.  Meaning, 
Congress can incorp. a bank, though it’s not in Con.- because the ends justify the means, and 
Con. is flexible, and banks are not expressly forbidden in Con.


2.  We are not a confederation, but a nation.

2.  Limitations on National Power - 


a.  Let the “Ends” be legitimate.  Ends must be those entrusted to congress.


b.  “Means” have to be appropriate to the “Ends” (rationally related)


c.  Can’t be inconsistent with letter and spirit of Con.

3.  Policy reason for having Fed. power supreme - It’s democratic - you can throw out your Representative.


Also, not right to have the part control the whole.
B.  The Commerce Power. (Chp.3) - The aim of the Commerce Clause was to create an economy free from the restraints imposed by states.  Con. says:  “Congress shall have the power to regulate commerce w/ foreign nations, among states, and w/ Indians.”  Two impacts:


> a restraint on state action; and


> a source of congressional authority. 

The Comm. Clause has been used more than any other provision.

1.  The Means and Ends of Regulation - 

Means - Congress may regulate:  


a.  Matters in interstate commerce;  and


b.  Matters incidental to the regulation interstate commerce (i.e. local matters)



i.  logical nexus test;  or



ii.  affecting interstate commerce;  or



iii.  things in the “current of commerce.”

Ends - Possible approaches:


a.  only commercial or economic purpose;  or


b.  some other limit;  or


c.  no limit on the ends, as long as means are legitimate.

2.  From 1824 to 1936, commerce power develops.  State regulations frequently struck down by SC.  


a.
Gibbons v. Ogden (1824) - Commerce power gives Congress the power to regulate navigation 
between two states.   (It may not regulate fully intrastate commerce.)  At this time Congress’ 
power was dormant, and only came into play when this state law challenged the freedom of 
interstate commerce.

b.  Regulating intrastate activities because of their relation to interstate commerce.


i.  Logical Nexus Test.


U.S. v. Knight (1895) - limited Congress. power.  Interstate commerce is within  the power of 
Congress, but is limited to transport across state lines;  manufacturing is not interstate commerce.  
There is no “logical nexus” between sugar monopoly and interstate commerce.


This case narrowed Gibbons.


ii.  Affecting Interstate Commerce test


Shreveport Case (1914) - expanded Congress. power. - Congress has the right to control all 
matters having an effect on interstate commerce. (R.R. regs.) Congress may take all necessary 
measures to protect interstate commerce.  “Affecting interstate commerce”  rather than “logical 
nexus” test.  


iii.   “Current of Commerce” test. (Stockyard cases.) very similar to second approach - 
Congress can regulate intrastate commerce if it affects interstate commerce, because it is an 
integral part of interstate commerce.

((exam tip: Where you have Congress doing something, ask, “is it a justified exercise of the commerce power?”  Almost always, Yes.

c.  National Police regulation through Comm. Power - Congress began to use comm. power as a police tool (gambling, prostitution, etc.).  Different in that objective was moral, not economic; and sanction was imposed at the state line, to alleviate local evil.

      harmful goods


Champion v. Ames (1903) - Congress has power to control whatever crosses state lines (broad 
reading).  The “means” is prohibiting lottery tickets from traveling across state lines.  The “ends” 


is moral;  SC says moral objective is okay.  The power of Congress to prohibit movement of 
something is “Commerce Prohibiting Power”.


Following Champion, a number of cases where item is harmful, supported Congress prohibiting 
power:  Food & Drug Act, Mann Act (movement of prostitutes).   


Could be seen as a bootstrap technique,  that is prohibiting the interstate movement of something, 
just to stop it at local level.

     harmless goods


Hammer v. Dagenhart (1918) - limited policing by comm. power.  Congress may not prohibit 
interstate transport of goods made w/ child labor.  This does not directly affect interstate 
commerce.  The goods themselves are harmless.  No moral objectives allowed where the goods 
are not harmful.

3.  From 1937, SC begins to show deference to Congress. action under the Comm. power.   The Congress may now regulate anything “affecting interstate commerce.”


NLRB v. Jones & Laughlin Steel Corp. (1937) - Congress can regulate steel industry because this 
labor dispute could cripple interstate operations of the comp.  Key is that this is a huge company 
with a substantial affects on the national economy.


Wikard v. Fillburn (1942) - Congress can regulate what a farmer grows for his own use!  
Rationale is that the more he grows, the less he buys from others.  And when this is aggregated 
by all the farmers, there is a substantial effect on the national economy;  Aggregation Theory.


Perez v. U.S. - loan sharking is local, but Congress can reach it on an aggregation-type theory.  
It’s part of a “class of activities” that together could have a substantial effect because it provides $ 
to organized crime;  Class Theory.

U.S. v. Darby - (overrules child labor case) - Congress may prohibit movement, and thereby not 
allowing manufacturing of, goods made by comps. not adhering to Fair Labor Stds. Act.  (super-
bootstrap! and has been criticized). But,  “Affecting” theory plus “Aggregation/Class” theory is 
already almost limitless w/o this reasoning.


1937-1995 - Complete deference to Congress. action under comm. power.

4.  Using comm. power for Social Ends - The Civil Rights Act of 1964 bans discrimination in public accommodations if the facility affects interstate commerce:  either (1.) it serves out-of-state customers or

(2.) a substantial portion of its food comes from out of state. (Should have used 14th Am. but thought it would be easier to pass under Comm. clause heading.) 


MD. v. Wirtz -  “Enterprise theory” - if the enterprise is affected by interstate commerce, 
Congress can regulate anything w/in it.


Heart of Atlanta Motel v. U.S. (1964) - Congress may prohibit discrimination by private motels 
that serve interstate guests.  Moral aim is legitimate, if there’s even a 1% economic objective.


Katzenbach v. McClung (1964) - Congress may use comm. power to forbid discrimination by a 
restaurant whose food comes from out-of-state.  Also travel of black persons is reduced if food is 
limited.  Aggregate is significant.  SC requires a rational basis for the connection, but Congress 
has great discretion.

5.  Summary of Pre-Lopez: 


> a lot of congress. power;  


>must be supported by rational basis, but then won’t review;  and 


>“substantial effect” can be satisfied by aggregation/class theories.

“Means” of Regulation:



|Matters “in” interstate commerce


Causal

|or

Link 

|Activities impeding movement

Requirement
|or



|Other matters substantially affecting interstate commerce.


U.S. v. Lopez (1995) - gun at school.  Gun-Free School Act is not legitimate under the Comm. 
Clause - this exceeds Congress’ power.  This Act does not express any effects upon interstate 
comm.;  unlike other cases this does not concern a commercial activity.  The Govt’s connections 
are too tenuous;  there are no legis. findings.  This Act goes beyond commerce, and impinges in 
state’s power (education).  We will give Congress a lot of power, but this goes too far.


(Lopez had a weak majority, so a bit ambiguous.)


Continuum:  Thomas (Narrow the power!) ​ --> dissent (political process will do the limiting).

Implications of Lopez - signals some limitation;   has not been extended by lower courts;   it may be narrowed (or enforced?!)

6.  State Sovereignty - an independent limitation of Comm. power (10th & 11th Am.).  

10th Am - States retain all power that isn’t expressly given to Congress or expressly denied to the States.

a.  Pre-1976 - Ct. does not find that Acts impinge in State’s power.

b.  1976 - 
Nat’l League of Cities v. U.S. - SC strikes down a statute formed under comm. clause 


because it impinges on state power.  Cannot extend FLSA to cover traditional state 


employees.  This violates 10th Am.;  Congress cannot directly regulate state gov’ts.



Hodel v. VA (1981) - To be struck down, Act must:



1.  regulate states as states;



2.  regulate matters w/in state sovereignty; and



3.  would impair state’s ability to govern.  Unless



4.  fed. gov’t had a really good reason.

c.  Nat’l League Doctrine (b/f Garcia):


1.  can’t regulate states as states;


2.  if it would directly impair operations;


4.  in areas of traditional gov’t functions.


5.  unless there’s a strong fed. interests.

d.
Garcia v. SanAntonio Transit (1985) - overrules Nat’l League.   Congress may regulate 
wage/hours of local gov’t workers.  Federalism is protected by gov’t political processes.  This 
significantly limited the state sovereignty doctrine.  We (SC) should only intervene if political 
process is messed up.


S.C. v. Baker (1988) - Baker claims political processes are messed up, but Ct. says he had access 
to pol. process and that’s good enough.


Rehnquist dissent in Garcia says the 10th Am. will rise again.  State sovereignty is not dead! Sure enough, 7 years later...

e.
N.Y. v. U.S. (1992) - Congress cannot interfere with States’ law-making process. 


F:  Disposing of waste.  Congress may regulate citizens/biz. directly, and can give incentives to 
states to regulate, BUT cannot force states to regulate.  Congress may not “commandeer 
the 
legis. processes of the states by compelling them to enact a fed. program.”  By forcing a 
choice 
on N.Y. between two federal programs, this is commandeering.  If there’s a strong fed. interest, 
then regulate directly.


dissent - But NY wants this law! (Maj. response:  we care about the individual, not NY.  The 
individual has to know who to blame.)


Anti-Commandeering principle of Garcia is revived. ??


Congressional Inducement of State Lawmaking and Executive Action

1.  Permissible “encouragement”:



a.  conditional spending  (gift of $)



b.  conditional preemption (make a law or we’ll make one for you)



c.  conditional authorization of state discrimination. (Congress can allow 




discrimination)


2.  Unconstitutional Coercion. (Make into law our options #1 or #2.)


Printz case - Congress also cannot force executive branch of state to administrate a fed. program.

7.  Summary of Commerce Power - Congress may regulate matters in or affecting interstate commerce.


Three categories of activities to regulate:



1.  channels (hwys, air traffic)



2.  instrumentalities (people, things)


           (3.  any activity having a substantial effect (even a small farmer under aggregate & 



class theories.)

C.  Dormant Commerce Clause & Congressional Action - - Limits on State Power to Regulate the 

National Economy. (Chp.5)

Dormant Commerce Clause - the mere existence of a federal commerce power restrict states form burdening interstate commerce.

1.  State Regulation & Dormant Commerce Clause:


>10th Am. says power of states is residual;  they have all power not directly given to Fed. gov’t


>Powers granted exclusively to Fed. gov’t, can’t be regulated by State.


>Where power is not exclusive, Fed. & State can exercise power concurrently.  Because of 


Supremacy Clause (Art. _____), if they conflict, fed. wins.

2.  Two barriers to state action:


> Operation of dormant comm. clause where ct. invalidates protectionist state legislation, though 


Congress hasn’t exercised clause.  “Dormant Commerce Clause Doctrine”- state 


commerce law can be prohibited, even though Congress hasn’t spoken to it.


>Where Congress has exercised clause, and state’s law is inconsistent - the Fed. law is supreme 


over state law.


Gibbons v. Ogden (1824) - dictum:  regulation of interstate commerce is an exclusive fed. power. 
and therefore can’t be regulated by states.


holding:  when a fed. law and a state law are in conflict, the fed. law is supreme.


Wilson v. Blackbird Marsh (1829) - A dormant comm. clause does not prohibit a state law.  (This 
holding is no longer true!!)  Today, state law may conflict with clause, even though it’s dormant.


Cooley v. Board of Wardens (1851) - Congress can give away its exclusive commerce power to 
states in situations where the subject is local and not national in nature. They can consent to state 
laws that would otherwise conflict with dormant comm. clause.  (Congress cannot grant to states 
powers that Con. explicitly denies.)  National vs. Local Distinction.


So.Pacific v. Arizona (1945) - Balancing Approach.  State’s safety concerns are insufficient in 
this case to override the free flow of interstate commerce.  Safety is minimal and burden is great.


dissent - degree of advancement is not for court to weigh.  If Congress has not spoken to length 
of trains, we should let it alone.
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A state regulation must have a legitimate end, a rationally related means, and state’s interest must outweigh burden on interstate commerce.


Pike case - May invalidate state law if there are less burdensome alternatives.

Note:  Even after a SC decision, Congress can activate comm. clause and override SC decision.  When it’s dormant, SC helps Congress by protecting its interests.  But, Congress has last word.

3.  Facial Discrimination Against Out-of-State Commerce - states are not allowed to discriminate against other state’s people/goods.  Cannot impose tariffs or have a law that treats out-of-state people/goods differently.  This violates comnerce clause.


Phila. v. NJ (1978) - When discrimination is facial, burden on interstate commerce is presumed.  
Purpose of law is irrelevant, if effect is discrimination.  NJ can slow all waste, but cannot refuse 
waste based on PA origin.

a.  Overcoming presumption of burden is difficult.  (some exceptions: quarantine law, and Maine baitfish ban) (special evils - very rare)

b.  Policy:   free trade across states brings nat’l prosperity, more than trade between a patchwork of protectionist states.

c.  “Representation-Reinforcement” - that out-of-staters don’t have a voice/vote, so Ct. must represent their interests.

d.  Facial discrimination by cities/counties is bad too:


Dean Milk v. Madison (1951) - Where aim of local law is legitimate but effect is discriminatory, 
law is struck down.  Though it discriminates against out-of-towners and out-of-staters, it 
especially discriminates against out-of-staters - they have no voice.  And here, there are 
reasonable, less burdensome alternatives.   “Reasonable, non-discriminatory alternatives” test.

4.  Protectionist Purpose and Effect - Facial discrimination is rare, usually lawmakers are more subtle.  When not facially discriminatory, it may be reviewed on basis of purpose and effect  (effect is more important).  Another way is to balance local benefits vs. interstate burdens.  Facial neutrality is no defense.


i.e. Hawaii liquor law - tax exemption for fruit wines protected local produce.  Struck down.


Hunt v. Apple Commission (1977) - Facially neutral apple law says WA state apples can’t be 
marked as such.  This discriminates against WA because of their good rep.  No necessity for the 
law has been proven. Struck down.


Minnesota v. Cloverleaf Dairy (1981) - Challenge to Minn. law that bans milk in plastic (Minn. 
produces more paper milk containers).  Ct. sees rational connection to reduction of waste.  Out-
of-staters and in-staters can follow this rule.  Presumption of validity;  burden is incidental.


Edgar v. Mite - Struck down Illinois law re: tender offers.  Balancing test used:  interstate 
burden outweighed local benefits.  There was a presumption of validity, but burdens really 
outweighed.


CTS v. Dynamics (1987) - Balancing test used.  IN corp. law covers both in and out-of-staters, 
and corp. law is domain of state law.  It may have some effect, but is justified by state interests.


dissent - strenuously opposes balancing test. 


Many calls to leave balancing to Congress.  The rule:  states may regulate commerce some, but 
not too much.

Brand new cases:


General Motors v. Tracy (1997) - Tax breaks to all “natural gas” comps.  Happened to favor in-
staters, but out-of-staters could comply.  Not facially discriminatory - held valid.


Camp Newfound v. Town of Harrison (1997) - Tax breaks for camps serving in-state campers.  
Found facially discriminating, and Ct. applied a virtual per se rule of invalidity.


dissent - state should be able to subsidize this social service.  

Summary:

Discriminatory Line-Drawing (facial)
(
Very strong presumption of invalidity


Discriminatory Effect


(
Presumption of  invalidity


Non-discriminatory Effect


(
Presumption of  Validity








-in weighting the balance.

5.  “Market Participant” exception to dormant comm. clause -


a.  A recent exception to the dorm. comm. clause is where the state is acting as a business (market participant), rather than a regulator, they may favore local interests.  They may discriminate.  It’s a controversial exception.


b.  Hughes v. Alexandria, VA - MD can treat out-of-staters differently by paying them less for 
their junk cars, because it’s acting as a market participant.


c.  Reeves v. Stake  - SD refused to sell cement to out-of-staters when supplies low.  Valid 
because acting as a business.


d.  White v. Boston,MA - Boston allowed to require that gov’t construction jobs go to residents.


e.  South-Central Timber v. Alaska (1984) - Timber law restricting re-sale is struck down.  Alaska is acting as a mkt. part. but this law is too close to regulation.  This case is different in 3 ways -


Possible limitations of Mkt. Part. exception:


1.  can’t limit foreign commerce


2.  it’s subject is a natural resource (can’t horde natural resources).


3.  Most importantly, it extends conditions beyond immediate sale (reg biz couldn’t do this).

Rationale: 1.  Biz. can do this - they have discretion as to w/ whom they do biz.


    2.  There is a fiscal restraint - self-limiting b/c of voting.??


f.  Summary - Mkt. Part. exception is unstable, but its allowance of direct state subsidies will 
likely continue because state subsidies have a long tradition.

6.  Congressional ordering of Fed./State relationship - remember, the two barriers to state action are: the dormant comm. clause, and when Congress affirmatively acts.


a.  Preemption  - When Congress exercises a power, the fed. law supersedes the state law under 
the Supremacy Clause.


Congress’ Power:


1.  Congress can oust state law (supremacy).


2.  Congress can consent to state law-making that is not w/in Con.


3.  Insurance is a matter for the states, Congress allows discrimination (McCarren Act). 


4.  Dormant Comm. Clause.

Final say rests with Congress.  They may waive the national interest, but cannot violate individual rights.

7.  Privileges and Immunities Clause (Art. IV, ( 2) - the citizens of each state are entitled to the same immunities and privileges of the citizens in other states.  No discrimination by a state of non-citizens. (no mkt. part. exception). (“Comity clause”).


a.  The elements:


1.  covers all U.S. citizens; who are



2.  subjected to residency discrimination



3.  with respect to fundamental interests (employment, Con. rights, etc., but not hunting 


licenses)


b.  If  above are present, there’s a presumption of invalidity (not invalidity per se) ; and


c.  a balancing test must be done: state interest/effectiveness vs. protection of individual interests.



Also, less burdensome alternatives considered.


Construction Co. v. Camden, NJ (1984) - law that city workers must be residents is struck down.  
If states can’t discriminate, cities can’t either.  All elements are fulfilled, and we find no 
substantial state interest to validate this discrimination. 

8.  They overlap but are different:

Privileges & Immunities Clause

vs.

Dormant Commerce Clause
1 cover discrim. against people



covers discrim againt people & biz



2 based on residency




any (econ.) discrimination

3 protects non-econ. interests



only economic discrimination

4 no mkt. participant exception



market participant exception

5 Congress cannot waive




Congress can waive.

6 must have facial discrimination



discriminatory effect is sufficient


MetLife v. Ward - ct. strikes down law that gives tax pref. to in-state insurance; why?:



priv. & imm. problem?  No, it’s a corp.



dorm. comm. clause problem? No, McCarren Act allows discrim. by insurance.



equal protection clause?  Yes, this is discrimination.


Edwards v. CA -  People have a right to move to another state.  



Maj. says found under comm. clause - prohibition of isolationism.



Dissent says found under priv.& imm. clause - it’s a fundamental indiv. right.

D.  Separation of Powers   Between Executive, Legislative and Judicial Branches.

1.   President ( Legis.  -



The Steel Seizure Case (1952) - Pres. can’t make laws unless granted by Congress or granted in 
the Con.  Pres. cannot legislate outside of these limited situations. Taking over all steel plants 
must be decided by Congress.  Pres.’s job is to execute, not make laws.  Congressional silence is 
the same as Congress. disagreement.


Jackson/concur (used today) - 


1.  Expressed or implied Congress. consent ( Pres. can do it.


2.  Congressional silence ( Sup.Ct. may review.


3.  Congressional  disagreement ( Pres. can only do if he’s got exclusive/preclusive power.


President has enormous power of personality, Framers saw a dictatorship risk.  If Congress would 
say no here, they would win.


Frankfurter Categories of Presidential Power:


1.  Exclusive presidential power  (pardons, war conduct)


2.  Preclusive Presidential power - concurrent w/ congress


3.  Dependent Presidential power  -     “           “    “


4.  No Presidential Power   (Congress can’t authorize Pres. to make all laws)

Notes: President can’t make laws - can only carry them out.


President has some law-making power:  veto; Congress can delegate; Pres. can propose legis.

2. Legis. ( Pres. Power:

a.   Delegation of Rule-Making and Adjudication to Administrative Agencies, by Congress.


Legislative veto device:  Congress delegated power to Exec. of Admin. Agencies, but tried to 
keep veto power in case things went wrong.  (They also can make a legislative act to override 
Exec.)


INS v. Chadha (1983) - Congress can’t retain legislative veto power. Constit. requires that both 
houses agree b/f law takes effect.  Separation of Powers is the goal.  The Legis. veto is unconstit:  
once Congress delegates the authority, they must leave it to Exec.  All or nothing.


dissent:  Art. 1 doesn’t forbid a check on what Congress has delegated.


(Legis. veto remains a big debate, SC continued to strike down both 1& 2 house vetoes.)


Exec. has many tools: veto, admin. agencies, etc.;  Congress has only one: rule-making.

b.  Impoundment - Act of ‘74 attempts to restrain Pres. from refusing to spend funds allocated.


If Pres. requests to defer the spending, one house must agree.


If Pres. requests to terminate allocation, both houses must agree.


Pres. must report all proposed impoundment.

c.  Legislating a Balanced Budget.  Congress may not execute laws.

Bowsher v. Synar (1986)- Congress may not execute a law it has made, that is Pres.’s job.


Can’t grant an officer under its control (Comptroller) the power to execute:  Gramm-Rudman 
budgets cuts would trump all branches, if they can’t agree;  it would execute itself.


Can Congress delegate executive functions to the following?:


1.  Ordinary exec. officials -yes- It would be valid if Pres. was Comptroller’s boss, this would 
separate powers.


2.  Independent exec. officials -yes-  Valid b/c not removable at will by Congress.


3.  Congressional officials -no-  Congress can’t retain control by executing the laws it has made.


(dissent - it’s so hard to fire Comptroller, there’s no real control.)


4.  Fed. Judges/Independent agencies of fed. judges?  -maybe- to do judicial things, but not 
legislative things:  


Mistretta v. U.S.  - Committee to decide sentencing guidelines, may include judges.  This is a 
judicial thing.  Also, b/c it’s not a power grab, it is less suspect.

d.  Congress & Pres. Power to Appoint and Remove Officials.

1.  Principal Officials (high-level):    




Appointment - - Pres. only, Congress can’t appoint.

     

Removal - - mainly Pres., some Congress. role (can say “for cause”; specify years).

Appointments Clause - Pres., w/consent of Senate, may appoint Ambassadors, Consuls, Justices, other officers, whose appts. are not otherwise provided for.  Congress can give power to appoint inferior officers to Pres, courts, heads of depts.  (But not to itself.)

(Pres. used to have all power, but it’s been limited.)


Morrison v. Olson (1988) - Congress can limit power of Pres. to remove officers:  Congress made 
law whereby judiciary appoints independent counsel, and exec. administrates.  H:  Interbranch 
appts. okay.  Does not violate Appt. Clause b/c appt. of ind. counsel is inferior.  Doesn’t infringe 
on exec. power: atty. general retains authority to remove for cause, other branches do not co-
supervise.  Also, not a power grab, so we’re not as worried.   


dissent - prosecuting is exec. function, so this takes power and gives to judges who are not 
democratically elected.

Interbranch interference - 


1.  Congress ( Judiciary   (Mistretta)


2.  Congress (  Executive (Morrison)


3.  Judiciary ( Congress   (Speech & Debate Clause) ?


4.  Judiciary ( Executive  (U.S. v. Nixon)

Some interbranch interference is bad, but some is encouraged.

3.  Executive & Legis. Immunities/Privileges - 

Pres. has no expressed complete immunity, but sometimes Court will provide implied immunity.  Has absolute immunity for official acts.  But, limitations on executive privilege in relation to courts.

a.  Impeachment - When may congress interfere w/ Exec. branch through impeachment:  indictable federal crimes vs. abuse of power (judiciary commission includes abuses of power).  Constit. gives right to Congress alone, no jud. review.

b.  Speech & Debate Clause -gives legislative immunity for their acts (not including press releases, bribery).

c.  Jud.( Exec.(Executive privilege - a qualified right to refuse to disclose confidential info of gov’t).


U.S. v. Nixon (1974) - re: oval office tapes.  No absolute immunity from judicial process.  


1. Pres. is amenable to court; since amenable,


2. Ct. can review Pres. executive privilege claim.  This is not a “political question” that Pres. can 
decide alone. It’s our duty to say what the law is (Marbury v. Madison).


3.  Merits of the claim:  Weighted balancing test - need for evidence vs. need to keep 
confidential.  here there is no claim of sensitive material, just a broad claim of public interest.  So 
we deny Pres.’ claim.  There is a presumption of privilege, prosecutor had to show 
relevance, and now will be viewed in camera.


No dissent.  Nixon argued that impeachment comes before judicial procedures, but ct. rejected.


In some ways a victory, b/c at least a qualified, presumptive immunity acknowledged.

d.  Exec. immunity from civil liability - absolute imm. from claims arising from official acts, but what about temporary immunity while sitting as Pres. for claims relating to unofficial acts:


No, as to an automatic stay of some or all of the proceedings


Yes, as to scheduling (i.e. doesn’t have to come to court if meeting w/ Iraq).

42 U.S.C. (1983 - imm. for state/local officials;  Bivens action (403 U.S. 388 (1991)) - private right against fed. officials for violating constit. rights.


Absolute

Qualified


Judges


Non-prosecutorial


Prosecutors

executive officials


(if w/in jud. 

   (gov’t workers (governor)


function)

(imm. if you acted reasonably)

How about president?:  Most things pres. does will be considered official acts, even jogging down 
the street is a photo-op.  But not selling a private house.

Policy - chilling effect & takes time, is a distraction.  There are media checks that prevent bad conduct,


Nixon v. Fitzgerald - Pres. is absolutely imm. even from claims that official acts were 
unconstitutional/improper.  (Fitzgerald claimed 1st Am. violation.)


Clinton v. Jones (1997) - No immunity for unofficial conduct.  Only for official conduct -  
based on precedence;  history comes down on both sides, and we don’t think this is too much of a 
distraction (structure of gov’t argument).  We will not second-guess if doesn’t fit that day’s 
schedule.

III.  Individual Rights 

A.  Generally - We’ve covered allocation of power, separation of power, but assuming that gov’t is acting within Constitutional power, have they nevertheless infringed upon Individual Rights:


Bill of Rights;


14th Am. - Due Process.
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Originalist
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view

Individual rights views:

Originalist - Constit. is static.  Protecting those rights that Framers wanted to be protected plus Amendments.

Non-originalist - open to political inventions.  Protects more rights;  looks at contemporary values and historical context.  (Tougher to defend against claims of counter-majoritarianism, if they get creative.)

B.  Incorporation Issue:  14th Am. due process clause makes the BoR applicable (it incorporates it in) to state criminal proceedings/state law.  Easier to find procedural content in due process clause, than to determine substantive principles.

1.  History - 1787 Constit. - very little individual rights;  wide spread demand for individual and state rights led to Bill of Rights in 1791.

a.
Barron v. Baltimore (1833) - says BoR is only for federal gov’t;  each state must make their own.


Textual arg:  Framers drew distinctions, would have said it was for state, if so desired; But,


Where constit. does not say fed., then could say applies to states too.


Historical arg:  Framers didn’t intend to cover states.

This was the thinking until after the Civil War - adopted 13th, 14th and 15th Am. (1865-70).


b.  13th & 15th - speak directly to racial discrimination.



13th - no slavery (Civil rights act of 1866 abolished Black Codes).



15th - right to vote.



c.  14th - not limited to slavery.  Said states cannot violate life, liberty or property w/o due 
process of law.  Purpose was to enforce Civil Rights Act.  But has been read broadly and become 
the most important provision of the Constit.


Slaughterhouse cases (1873) - said 14th Am. was for slavery only.  (This is not the view 
today.)


d.  Modern approach - 14th Am. covers everyone.


Duncan v. LA (1968) - 14th Am. incorporates 6th Am. to state jury trial rights.  Since he would have a right to a jury trial in Fed. ct., he has a right at state court.


Alternative Approaches to Incorporation and Procedural due process:


1.  Fundamental Fairness* - all that 14th incorporates are fundamental principles of liberty;


2.  Total Incorporation - incorporate entire BoR;


3.  Selective Incorporation* - incorporate the particular BoRs that are fundamental.


* today, both of these are used.  Selective incorporation has become virtually total incorporation,  they like & honor everything!  except:  right to bear arms (2nd), right to grand jury trial (5th), and right to jury trial in civil cases (7th Am.).  Have added “guilty beyond a reasonable doubt” as fundamentally fair.

C.  Due Process of Law - includes Procedural due process and substantive due process.

1.  Procedural due process - fair hearings, jury trial, etc. (i.e. Duncan v. LA)

2.  Substantive due process - “No person shall be deprived of life, liberty, or property (except by a law serving a legitimate gov’t purpose)”

a.
( Limits policy-making;  policies must be legitimate.


( Should Ct. be involved in policy-making & tapping into societal values?


Lochner v. N.Y. (1905)- F:  Bakers’ work hours regulated.  Promoted substantive due process 
rights as a protection of economic and property rights.  Today, subs. due process is not used for 
econ. & property rights, but to protect autonomy and privacy.  Invalidated state’s economic regs.


Calder v. Bull (1798) - natural rights theory of constit.  When Ct. discovers these natural rights, 
they should incorporate them into law.


Iredell dissent - natural rights are moral, but not legally enforceable.


Today, no natural rights decision-making.  Ct. must point to Constit., albeit b/t the lines.


Dred Scott case (1857) - owner of slave had substantive due process rights not to have to give up 
slave.  First discussion of substantive due process. Plain text of Constit. supports slavery.

b.
Remember, Art. 4:  Privileges & Immunities Clause - that bars residency discrimination as to 
fundamental interest (must afford non-residents same priv. and imm.).  Now, we have...


14th Am.:  Privileges or Immunities Clause. - the protection of certain natural rights from state 
infringement.


Slaughterhouse Cases (1873) -  Ct. rejects substantive due process outside of slavery/race claim. 
They say:  The clause is about personal servitude, not economic servitude.  (14th Am. is not a 

general protection from gov’t.) 


(historical argument - 14th Am. overruled a SC decision (Dred Scott), so Framers wouldn’t be 
intending to give SC substantive due process.)

c.
Rise of Substantive due process - 


Substantive due process:    1.  intended purpose must be legit. (Ends.)





2.  law must serve that purpose; cause and effect. (Means.)


Began as a vehicle for protecting economic rights in late 1800s:


Allgeyer (1897) - first time Ct. invalidates state law on substantive due process grounds.  “Liberty 
is the right to work, live and make contracts.”


Lochner (1905) - beginning of protecting economic rights through subs. due process.  Law 
interfered with baker’s and employer’s right to contract.  Subs. due process is found, and Liberty 
is defined broadly.


Means - police power, states have power to regulate, unless contradicts Constit.


Ends - Limitation on ends, given substantive due process.  State is limited in its objectives.


Subs. due process focuses on Ends.

Ct. says Ends of equalizing bargaining power of bakers and employers (labor law) is not legit.  
Health objective is unlikely b/c Means are not a legitimate way to affect health.  


dissent - not our place to say whether means is legit.  Health obj. is rational. We are not a super-
legislature.

From 1905 -1930s, Ct. invalidated a lot of law based on Lochner.  But Lochner-izing became invalid.

(“Lochnerizing” is overturning laws by finding new rights;  judicial activism.)  Shouldn’t second-guess legislature -it was excessive intervention.  Decline and demise of substantive due process and economic rights:


Nebbia v. N.Y. (1934) - Ct. gives deference to legislature’s determination of reasonableness.  
Price controls on milk is not an unreasonable way to help farmer.  Ct. uses minimum rationality, 
not strict scrutiny test.  (An in-between case.)


West Coast Hotel (1937) - death knell of subs. due process & econ. rights.  This labor law 
protects women, the end and means are legit.


Williamson v. Lee Optical (1955) - Major deference to even unwise economic legislation.  
Means are unhelpful and unnecessarily burdensome, but it’s not unconstitutional.


Carolene Products - withdraw from economic rights to protect other fundamental rights.  Subs. 
due process is rejuvenated to protect personal rights.  Ct. should protect underrepresented 
groups.


But Ct. is still highly selective as to which personal rights.

3.  Revival of Substantive Due Process - the doctrine began to protect certain non-economic, personal rights (not enumerated in the Constit.).  Early cases were around time of Lochner and used same reasoning  (that is, whether Ends are a legit. form of instrusion).  Mother/child, marriage, educate child.

a.  1925 Meyer - protected right to marry and raise children under subs. due process.

     1925 Society of Sisters - right of parents to educate their children (in private schools).

     1942
Skinner - protect right of procreation;  can’t sterilize prisoners.

     1965 Griswold v. Connecticut - protect right to use contraceptives (by married people) based on right 
of privacy under sub. due process. We look to Constit;  we protect penumbra of privacy to secure 
1st Am.  Subs. due process ( ENDS: preventing adultery;  MEANS: ct. says law is ill-suited.


Concur - I find this right protected because of catch-all in 9th Am.


Concur - Less subjective to look at tradition for finding fundamental rights.  And this has 


traditionally been off limits. 


Dissent - I’m an originalist and this is not in constit.

    1972 Eisenstadt - right to contraceptives is an individual right, not only for married people.

((exam tip:  when facts show government is taking something like liberty or property, then (separate from procedural due process), you must ask whether a substantive interest has been violated.


non-fundamental/economic right(rational basis;        fundamental right(strict scrutiny

b. THEORETICAL MODELS OF JUDICIAL REVIEW IN INDIVIDUAL RIGHTS CASES
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(((((--------------------------------- Continuum---------------------------------(((((
1.  Originalist - Ct. looks to text;  if ambiguous, looks at history of text.  Invalidates law the Framers didn’t have in mind or at least modern analogues to what they had in mind.  No constructing of new social values.  Changes left up to legislature.  (i.e. if feelings about race change, legislature should make new laws.)  Too narrow; least interventionist.  Competant and democratic.

2a.  Non-Orig.-Political Process Theory - Participational defects are corrected.  Persons that were ignore are now protected (blacks, women, ment. retarded).  Ct. is enhancing democracy.

2b.  Non-Orig.-Common Values Theory - Living tradition.  Ct. reads society.  Can be forward looking or backward looking.


i.  Tradtional - i.e. Moore v. Cleveland - backward looking at traditional family structures.  Not 
looking at history of Framers, but of society in general.


ii. Contemporary - tapping into society itself.  Is democratic, but less competant.


iii. Emerging - interprets where society is heading.  Even less competant.

2c.  Non-Orig.-Political, Moral Reasoning Theory - Natural law.  There are certain rights which ought to be protected - they are discovered through philosophy and moral reasoning.  Not so democratic;  not so competant.  (i.e. Roe v. Wade).  Different from “personal values” in that view must be in terms of a principled argument of moral/pol. theory (not just, I don’t like it.)

3.  Justice’s Personal Values is illegitimate.  (i.e. “I don’t like homosexuality, so I uphold.”  It may be close to what is going on, but this is not an acceptable way to decide.)  Competant, but not democratic.  Too Broad.

c.  Substantive Due Process - Abortion
  Roe v. Wade (1973)

Ban on abortion violates 14th Am. s. due process. Ct. uses a trimester approach - No ban at pre-viability.

Challenge based on:  14th Am liberty/penumbra of privacy, 9th Am. (can protect addtional rights).


Reasoning:  Where did court find this right?: 1. not from history/Constit.  

2a. Participational corrections?:  women have fewer rights than men, but not than fetuses.   

2b. To protect public values?: not a tradition. or contemp.  value.  (Ct. was more liberal than most states

2c.  Maybe pol/moral reasoning or,  3. justices own values.  

Ct. says fetus is not a person, but ct. has protected trees and animals (but not at expense of people).

“Mill’s principle”:  Individual is sovereign over self. (This assumes fetus is not a person.)

Ct. may be protecting “intimate association”- child creates a family and family is off limits. 

Dissent - this is a job for the legis.  Maj. is doing judicial legislation.

Abortion (cont.)

1973-1980s -cases strengthening abortion rights.  Trimester approach used.


Akron (‘83)- upheld Roe.  Can’t try to persuade against abortion with information. 


Thornburg (‘86)- Not allowed to counsel women against abortion.


Trimester approach - 


1st trimester - abortion is no different from other medical operations.  Can’t persuade or have 
waiting periods.  Don’t have to have husband approve.  May have to have parental consent, as 
with other operations (but must also provide a judicial alternative, for girls that can’t go to 
parents.)  Parental notfication may be sufficient without judicial bypass.  


2nd trimester - may protect women. Can’t require hospitalizatin b/c this obstructs abortion right.  
May regulate to protect mother.


3rd trimester - may protect fetal life.  Okay to not allow abortion, except for health of mother.

              Colautti case (1979)- different definition of viability - no longer defined in weeks or months, but 
by judgment of physician.


Funding Cases (‘77-’91) public funding schemes may discriminate against abortion, as compared 
with childbirth.  Maher (‘77)- Limiting funding is not an obstacle (i.e. Congress does not fund 
private schools, but can’t ban them).


Webster (‘89) - challenged Roe. Don’t need to provide aboritons in state funded hospitals.  
Narrows Roe’s trimester approach.


Rust (‘91)- No fed. $ for counseling for abortion.  It’s okay b/c not an impingment.

Casey (1992) - upheld Roe, but changed from trimester to “undue burden” test.  (Only a plurality??)

Reaffirms Roe b/c of (1.) stare decisis (if orginal matter we may have gone the other way, but we will not upset continuity of law.  But, counter-point is that constit. law trumps all and ConLaw can only change with a judicial decision.);   and (2.) reasoned judgment (political-moral reasoning). Talk of “liberty”.

     Trimester approach unworkable( “Undue burden” test says that a law is unconstit. only if it poses an undue burden on women during pre-viability.  Viability remains, but 3-month line is gone.  Can prohibit abortion after viability, but before viability issue is whether it’s an “undue burden”.

Can now persuade woman with information;  not an undue burden to get informed consent.  Spousal notification is an undue burden.  Parental consent is not an undue burden if there’s a judicial bypass.

(“Undue burden” ends up reducing abortion rights protection.

Dissent/concur - some more liberal (informed consent is an undue burden), some more conservative (even stare decisis lets us overrule bad law). 

d.  Substantive due process  - Bans on sodomy (as compared with decisions in abortion).

Bowers v. Hardwick (1986)- Sodomy not protected by law;  ban upheld. (Hard to reconcile with Roe.)


1.  originalist- sodomy not protected by Framers (but neither was abortion)


2a.  political process - Homosexuals were at a political disadvantage, but Ct. did not protect them 

(though there was a better case than for protecting women in Roe.)


2b.  common values - not supported by traditional societal values.  (But more societal support 
than for abortion in ‘73;  sodomy laws have been reduced .) Contemporary/emerging values may 
strike ban.


2c.  political-moral reasoning - Maj:  no constit. right to sex. We are protecting morals of 
community (like with drugs.)   dissent: in certain decisions, there should be a right to be let 

alone.

e.  Substantive due process - Family - family relations are significant part of ConLaw since late 70s.


Moore v. Cleveland - when law intrudes on family, we use strict scrutiny.  Maj. looks at 
traditional common values of extended families living together.


1.  Overlap of equal protection and substantive due process.  Both use strict scrutiny - 
presumption of invalidity 


 Zablocki v. Redhail - a right to marry is fundamental so strict scrutiny.


2.  Ct. looks at what is the value;  is it protected under right of privacy?  Grouped around:  
mother-child,right to marry, and child rearing.  But Ct. has rejected wholesale personal 
autonomy (even though a crime is victimless, still not beyond reach of ct. - i.e. drugs), and no 
informational privacy protection.


3.  Methodological Question - Originalist vs. Non-originalist.  Often non-orig. is used, protecting 
rights not expressly found in Constit.  Non-orig. do more than interpret text of Constit.


When deciding which method is best, consider judicial competence & whether democratic. 

f.  Substantive Due Process - Right to Die - 

Cruzan - refusal of medical treatment, including artificial nutrition and hydration, is allowed by patient.

Need living will, or prove by clear and convincing evidence that this is what patient would want.

Maj. does not use a methodology, but dissent says can’t be found by backward looking common values.

Glucksberg/Vacco - physician assisted suicide for mentally competant adult is not allowed.  This can be distinguished from above, where letting body take natural course. Unanimous decision.  Right to PAS is not deeply rooted value (suicide was a crime).  Can’t be distinguished from Roe under political process, or values theory, but maybe under political-moral reasoning (potential life vs. existing life).

Not a protected liberty, so rational basis test is used (Williamson v. Lee Optical) - state’s interest in banning is plausible.  

concur - may over-prescribe pain-pills.

Summary - two lines of cases under substantive due process:

Traditional Approach - Moore, Griswold, Bowers, and  Glucksberg

Activist Approach - Roe, Casey (stare decisis may explain).

4.  Procedural Due Process - under subs. due process, one can always claim that they are injured (deprivation of liberty), but procedural due process narrower and Ct. can say you haven’t been injured (deprivation of Liberty).


a.  Deprivation of Life, Liberty, or Property (traditional and non-trad:  entitlements)


b.  Without due process of law (balance...



-private interest,



-public interest,



-potential improvement.
a.  Depriviation of Life, Liberty or Property:

Roth  (1972) - no right for unretained prof. to be given a hearing;  we find no property right. (Property interests are created by state law - if statute had said all state profs. get a hearing, then he would have a property right to protect).

Arnett - statute is allowed to say it won’t give a hearing;  but in

Loudermill - we won’t just defer to state law;  we’ll review whether state procedure is unconstitutional.

Bishop - at-will-employement creates no property interest; freedom from reputation injury is not a liberty.

Paul v. Davis - shoplifter publicized. Reputation is not a protected liberty under proc. due process.  Liberty is freedom from physical restraint and bodily instrusions (prisoner issues), and state given entitlements (school).

b.  Without due process of law - whether there should be: hearing prior to cutting benefits, subpoena power, counsel provided, etc.?  Look at what is nature of private interest (fishing or employment);  public interest (cost of proceedings);  and how would proposed procedure improve the situation.

Note:  Procedural due process does not apply to acts of private corporations, only gov’t must provide procedural due process.

D.  Equal Protection (chp. 9)- not so different from substantive due process.  

Can’t treat similarly-situated people differently.

1.  How same:

Both use range of theoretical models of judicial review.  

In both, Ct. looks at Appropriate Ends and Means.

Basic protection is the same, state can’t intrude unless there’s a good reason.

Except for use in racial discrimination, mostly used by non-orginalists.  

Doesn’t protect economic rights (Williamson v. Lee Optical), but personal, privacy rights/liberty.

If presumtively valid(rational basis test;  if presumptively invalid(strict scrutiny test.

(Reverse incorporation:  5th(incorporates 14th)

How different:

Focus in Equal Prot. is on comparative fairness/discrimination (why law for me and not them);  while focus on subs. due process is: law is not fair for anyone.  (But can convert almost any subs. due process claim into an eq.prot. claim, because almost all laws have a classification.)

2.  Intoduction:  Standard of the Review is the big question.

a.  If Rational Basis, then Ends must be legitimate and Means must be rational.  “Means” is the focus.

Is the line drawn/classification a rational Means for obtaining Ends (a good fit)?  or is it over- or under-inclusive?  Legis. has leeway, so doesn’t have to be a perfect fit.

b.  If Suspect class or Fundamental right, then strict scrutiny.  Ends must then be compelling and Means must be necessary.

c.  Intermediate Category - Ends must be important, and Means must be substantially related.

3.  Rational Basis - deferential scrutiny -

Railway Express v. N.Y. (1949) - great deference to legis. that said only truck owners can advertise on trucks, can’t sell space.  The Means are under-inclusive if Ends are safety.  But deference to legis.

In early 70s, Ct. said it was using rational basis, but struck down many laws.  (Was using something else.)

Through the late 70s, the Ct. was very deferential.

New Orleans v. Dukes - Only old vendors can sell;  Ct. very deferential with economic matters.

Murgia - Mandatory retirment of officers is over-inclusive, but rational.

(Rational basis is default, unless Ct. finds suspect classification or infringment of fundamental right;  Petitioner must argue for stricter scrutiny.

R.R. v. Fritz (1980)- F: Taking benefits from RR workers.  Exceedingly deferential; almost hands-off.  Ct. accepts Ends expressed by legis., w/o looking at underlying reasons.  Even if unwise, we won’t invalidate (like Williamson v. Lee Optical).

dissent/concur - with scrutiny this low, judicial review is meaningless.

This is the general rational bais test case.

Schweiker (1981) - same rational basis test, but stronger dissent (b/c classification is based on mental illness.)

Logan (1982) - rational basis used, but law found invalid.  If law is truly bizarre, then invalid under rational basis test.  (Rarely invalid.)

Allegheny Pitts. Coal (1989) - Legis. purpose was clearly stated, and law is not rationally related, so invalid.  (Rare case that End is clearly expressed.) 

Nordlinger (1992) - if End is not expressed, we won’t guess - rational basis test.

FCC v. Beach (1993) - rational basis test.  Valid if any set of facts support it.

4.  Suspect Classification - Heightened Scrutiny - RACE

Found in 14th Am. - racial classification is suspect. Nat’l origin also covered.

(Law is not invalid just because discriminatory effect, there must have been a discriminatory purpose  (hositility is not required).  Equal Protection is about purifying gov’t decision making.
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Challenger tries to demonstrate grounds for strict scrutiny!

Two types of issues move to strict scrutiny:  suspect classes and fundamental rights affected.

“strict scrutiny” used in equal prot. b/f subs. due process.

Washington v. Davis (1976) - Test for police officers, Af.-Am. fail more often than Wh.  But we won’t strike down based on effect alone, there must be purposeful intent to discriminate.  Effect does not trigger strict scrutiny.  

concur:  intent is more easily found by looking at effect, than subjective mind of the drafter.

Purposeful Racial Discrimination (required) - 


a.  Overt


b.  Covert w/ no plausible non-racial explanation


c.  Covert w/ a plausible non-racial explanation

De Jure discrimination - purposeful discrimination by the law;

De Facto discrimination - discrimination in fact, but was not purposeful.

a.  Overt, Purposeful Discrimination

Strauder v. WV (1880) - Law struck down that only white males could serve on juries.  14th Amendment protects Af.-Am. against discrimination.

b.  Covert w/ no plausible non-racial explanation

Gomillion v. Lightfoot - voting boundaries drawn to exclude Af.-Am.  The law does not state a racial classification, but it’s obvious from the face of the law what drafters were doing ,and they have no plausible, non-racial classification.

Yick Wo (1886) - All laundries in wood shops must close.  Only As.-Am. had wood shops.  Face of law appears neutral, but struck down because operation of the law shows purposeful discrimination.  No other explanation for this rule.

c.  Covert w/ a plausible non-racial explanation - may still be struck down:

Palmer v. Thompsan (1971) - Pool closed after had to desegregate. City said couldn’t survive economically after desegregation.  Ct. accepts this non-racial explanation.

Hunter v. Underwood (1985) - Can’t vote if criminal convictions. Look at factors:  legis. history is blatantly racist;  race is a factor and gov’t can’t show it would have been enacted but-for race,  so strict scrutiny.  Struck down.

Arlington Heights (1977) - City does not zone multi-family housing. This law is upheld b/c we find no discriminatory intent.  Factors showing intent: 1. effect;  2. legis. history;  3. history of activites of legis.;  4. departure from norm. Race must have been a factor in the decision, but gov’t can rebut by showing it was not the but-for factor, if can show(rational basis;  if can’t show(strict scrutiny.  Race could have been a factor, if it wasn’t the motivating factor.


Test:  chal-show race was a factor; gov’t-show there was another reason; if can-rat’l basis, if 
can’t-strict scrutiny.

Batson v. KY (1986) - can’t base peremptory challanges on race. (extended to civil litigants and defense attys.)  Prove w/ ArlingtonHeights: race is a factor , Pros. must show there was a non-racial reason.  Even if true that juries favor same race, we cannot further discrimination.

McClesky  (1987) - challenge to death penalty b/c given most often for Bl. on Wh. murders.  Statistical studies not enough, must show discrimination in this case.

d.  When purposeful racial discrimination is found ( Strict Scrutiny!

Strict Scrutiny 

( Compelling ENDS




( Necessary MEANS

(Cause & Effect








(Congruence








(Other Alternatives

Korematsu (1944) - strict scrutiny used, but relocation based on As. race upheld.  Said race was “suspect criterion” - To curtail rights based on race, is immediately suspect and subjected to strict scrutiny.   But Ct. found a compelling end (nat’l defense during war) and necessary means.

(But not congruent (over- and under-inclusive), no good cause & effect, and there are other alternatives (individualized hearings)!)

e.  Segregation is Unconstitutional - Racial classification is hardest to justify b/c of 14th Am.

Background- Plessy v. Ferguson (1896) - separate but equal R.R. car seats.  Ct. says this is not discrimination, only a distinction.  Law is okay- upholds political/civil equality, we can do nothing about social inequality.


Repudiation of Separate but Equal: 

Brown v. Board of Education (1954) - challenged law that said Bl. couldn’t go to Wh. schools.  Separation is not equal.  Has negative effect on Bl. kids.  Ct. uses Non-Orig. understanding of 14th Am. (b/c drafters probably did have separateness in mind).  It’s de jure/purposeful discrimination, and unconstit.  Brown has been extended to other public institutions, though spoke spec. to schools.

Theory: tapping in to emerging principles, political moral reasoning. Not original understanding.

Ct. said to implement with speed, but some places went very slow.

Bolling v. Sharpe (same day) - Fed. schools can’t segregate either, violates not only equal protection, but subs. due process as well.  

After Brown:

1. right to be free from purposeful discrimination.  Remedy:  to create school system w/o discrim.

School may be predominately Bl. or Wh. b/c product of neighborhood/economics.

2.  Some argue should not just be free from de jure discrim., but also de facto discrim. i.e school bussing.  Remedy went beyond narrow consititutional right of desegregation ( bussing.

Loving v. VA (1967) - Ct. strikes down ban on interracial marriage.  Even though both are affected equally it’s a ban based on race, and therefore strict scrutiny.  Not originalist understanding,, but morality today.

Palmore v. Sidoti (1984) - Custody taken when mother re-married Af.-Am.  Race classification subject to strict scrutiny.  Child may suffer stigma, but court cannot encourage racial biases.

Racial classification automatically banned?  May be okay in some situations:  Blk. officers in Blk. neighborhoods, keeping statistics, segregate during prison violence.

f.  “Benign” use of Race Classification/Affirmative Action:

Standard of Review
(Strict Scrutiny?(



(Intermediate?

Substantive Analysis of Remedial Measures  (most laws are remedial)




(must be “specific”
( Specific Remedial Measure







-Particularized findings/evidence








-of prior (unlawful?) discrim.








-justifying a specific remedy




(or is generalized remedy okay? (no)

Non-remedial Jusification?


i.e. Bakke -educational diversity.

(Plualities)

Bakke (1978) - Can’t use race quotas for admission to med. school, but can use as a “plus factor”.

All racial classification is suspect ( strict scrutiny.  Gov’ts interest is not compelling, and Means are not good;  there are alternatives.  “Benign” in theory, but may reinforce stereotypes, etc.

We don’t know if Bakke is still good.  (Powell)

Hopwood (1996)- most recent case (5th Cir.) - All race classification violates 14th Am. Can’t even use race as a plus factor; non-remedial measure of educational diversity is not valid;  must be specific.  No affirmative action - is this the way the Court is moving?

Fullilove (1980) - granting public works projects to minority biz.  Upheld by Plurality.  Strict scrutiny or Intermediate allows this law.  It is a specific remedy to prior discrim.

dissent - affirmative action is invidious too. 

Wygant (1986) - Minority preference in teacher lay-offs.  Invalid by plurality.  Increased use of strict scrutiny.  Rejects role model (non-remedial) justification;  must be a specific remedy.  Trend is more hostile to affirmative action.

Richmond v. Croson (1989) - Plurality - No set-aside programs w/o particularized past discrim. (Fullilove is not controlling b/c State/Local gov’t doesn’t have mandate like Congress.)  Race classifcation always strict scrutiny (maj.).  If remedial, must be specific w/ evidence;  no statistical, generalized discrim.   Must make findings, or later findings if challenged.

dissent - intermediate test;  generalized remedy okay.

Summary - 


Remedial(must show prior unlawful discrim.


Non-remedial(diversity rational (Bakke-Higher educ. is different - can use this rationale,



but Wygant dismissed role model argument)

If use “plus factor” court has less of a problem b/c less categorical.

Metro v. FCC (1990) -  Since Congress made rule, Intermediate scrutiny.  Since Congress, generalized remedy okay.  End is important and means are substantially related. (later overturned)

dissent - strict scrutiny.

Adarand (1995) - Overrules intermediate test of Metro above.  Strict scrutiny for all three levels of gov’t.  (But Congress may get more leeway in overcoming strict scrutiny.) Programs only allowed in very limited casees. “Benign” is paternalistic.   dissent - invidious is different from benign.

g.  Repealing Remedies for disadvantaged minorities - gov’t free to repeal remedies, unless this makes changes in poltical process that disadvantages minorties.  

Hunter (1969)- Law said must have voter referendum to pass fair housing laws.  Invalid b/c 

Racial issue + selective political restructuring to politically disadvantage minorities (demands strict scrutiny).  Not a mere repeal.

Seattle School Dist. (1982) - Law said bussing must be decided at state rather than local level.  Invalid as above.  Strict scrutiny if racial + political change.

Prop. 209 (CA) - Precludes race-based affirmative action. DC: invalid b/c race based and changes pol. process.  AC:  revsed.  This law just prohibits any racial discrim.

5.  Quasi-suspect Classification - Heightened Scrutiny - GENDER
Indicia of Suspect Classification:

a.  Unalterable personal characteristic 

b.  Usually irrelevent to legitimate generalization


(i.e. race is always irrelevent;  women may be less competent for physical things)

c.  Political Powerlessness of disadvantaged group


(i.e. women may not be a pol. powerless as minorities)

Gender is not a suspect classification.  But a...


Quasi-suspect:  gender, alienage, illegitimacy.

Intermediate Test
( Important End




( Substantially Related Means
( Cause & Effect








( Congruence








( Alternatives

Pre-1970s, started out saying gender required rational basis, but struck down laws.  By mid-70s, admitted to using intermediate level.


Reed - rational basis with bite; Frontiero - high scrutiny...became...

Craig v. Boren (1976)- girls can buy 3.2 beer, boys can’t.  Used intermediate test.  Traffic safety is “important”, but these means are not “substantially related”.

        Analysis:


1. it’s unalterable


2. it’s an irrelevant classification


3.  but men are not pol. powerless

       End is important, the cause & effect is not illogical, the congruence isn’t too good (over-inclusive)

dissent - Too many stds. of review is confusing.  Men have not suffered past discrim., so unnecssary to have heightened reivew. Should be rational basis, and this law is not irrational. 

Michael M.  - statutory rape;  man gets arrested, woman doesn’t for consenual sex b/t teenagers.  Law upheld (plurality).  Legis. may take account of physical differences (girls already have a disincentive b/c they get pregnant.) (no right to sex)  Men and women are not “similarly situated” physically.

Rostker - men challenge draft of men only.  Gov’t interest is legit.  Means is good fit. Men and women are not “similarly situated” physically

Caban - struck down law that only mothers could prevent adoption.  This preference for mothers is not a good generalization.  Gov’t interest in having good adoption decisions is important, but means is an improper generalization.  But...

Lehr - okay to have a general pro-mother rule, fathers can prove a close relationship.

Modern scrutiny - Today, Intermediate is getting closer to strict scrutiny:

MUW  (1982) -  strike down law that only women can attend MUW nursing school.  Gov’t must show an “exceedingly persuasive justification”  by demonstrating important and substantially related.  

JEB (1994) - peremptory challenges can’t be based on gender.  Must show “exceedingly persuasive justification” through important end and substantially related means.

VMI (1996) - Can’t exclude women from male military school. Must show “exceedingly persuasive justification” through at least important end and substantially related means.  

Gov’t says we are providing diversity in offering same-sex training - ct. doesn’t believe it’s their true ends.  Adversarial training is a good end, but means are the problem - there are gender-neutral alternatives.


“Alternatives”:  if S.S. - must choose gender-neutral;  if Rat’l Basis - choose either;  if Intermed. 
use gender-neutral if equally effective.

Separate sports programs?  probably okay, since physical differences are allowed for.  

Benign Gender Classification:


1. Std. of Review - same as for disadvantageous gender classification (intermediate)


2. Remedial Measure? Generalized remdial measure okay


3.  Non-remedial justification? (ct. has not dealt with this)



Afro-centric school not allowed b/c of strict scrutiny,



But single-sex school may be okay b/c of intermediate scrutiny, if equal alternative.

The mere recitation of a benign classification, is not a shield from inquiry into real purpose (no rational basis);  ct. looks at whether it’s a post-hoc reason.

ALIENAGE - is a political status.  We are talking about legal aliens, permanent residents.


1. unalterable - may gain status eventually;


2. irrelevent - yes;


3. politically powerless - yes, no vote. 

If federal law by Congress - rational basis. (vote)

If state law - strict scrutiny, generally - typically invalid. Politcal function exception - can’t serve in powerful gov’t offices (prosecutor, police, etc.).


Can have their political rights curtailed (vote, political office) - political function exception, but not their employment rights with state offices or from practicing law.


Congress has power over admission of aliens - but state laws which discriminate against aliens are inherently suspect - except for gov’t functions.

Graham - Both aliens and citizens are “persons” protected by equal protection.  

Ambach - state can exlude aliens from being teachers, b/c they teach kids about politics.

Foley  - can exlude from being police.

Sugarman - can’t exclude from civil service jobs.

ILLEGITIMACY

1. unalterable - can’t visit sins of parents on child.


2.  irrelevent - not a good generalization


3.  politically powerless - yes; amorphous group, but disadvatageous treatment.

Intermediate Test!

AGE
1.  unalterable - yes


2.  irrelevant - may be relevent;  young are less competant;  very old may be less 



mentally/physically fit.


3.  politically powerless - no;  very powerful - lots of money & time.

Rational Basis Test!

6.  Fundamental Interest Strand of Equal Protection - Strict Scrutiny


Even if not a suspect classification, can gain strict scrutiny if you can show a fundamental right is being impinged by a drawn line.


Equal Prot. is about the line-drawn, but this strand triggers strict scrutiny depending on effect of line drawn.  “Fundamental Interests” for purposes of equal protection, is different from “fundamental” for due process or priv. & immunities.

Voting, Access to Ballot, Access to Judicial Process:

VOTING - Only restrictions allowed are residency, ctitzenship, and age.

Up to 1960s deference to state’s regulations regarding voting.

Then, more active supervision through equal protection:

Harper (1966) - Poll tax is unconstitutional.  There is no right to vote, but if you provide it, must do so w/o discrimination.  Can’t draw lines (b/t rich & poor by payment of a fee), if this takes away a fundamental right. Strict scrutiny.

Kramer - Can’t deny voting based on property ownership/rental.


Salyer exception - can limit 1. for limited purpose of gov’t unit





2. if insubstantial effects on non-voters.

 
(rational basis used where water for farmers - decisions only affect landowners.)

ACCESS TO BALLOT - (3rd parties, financial barriers, other barriers)

Implicates 1st Amendment - to make barriers to running for office.

Williams (1968) - strikes down law that curtails 3rd party candidates.  Free speech is involved.

Anderson - strikes down early registration requirement; says ballot access is 1st Am. issue.

Balancing Test - 
gov’t interest
|
individual interest





|



      x

|
         x





|



degree of 
|
degree of 



advancement
|
burden/abridgement



-----------------------------------------------------

Balancing test (Stevens) is a general std., but more case-by-case than stds. of review.  Hasn’t been adopted by SC (only used in access to ballot);  sliding scale (Marshall).

Burdick -when restriction is severe, we use strict scrutiny;

Strict Scrutiny; and

Timmons - fusion tickets is not a high degree of abridgment, so we uphold state law.

ACCESS TO COURTS - Strict scrutiny of economic barriers to court.

Griffin (1956)- can’t appeal w/o transcript.  This line is drawn b/t rich & poor.  Ct. is not required to give appellate review, but if it does, can’t discriminate.  Law struck down.  This is a fundamental right, though not a constit. right.


Harlan/dissent - no line is drawn, all must pay for transcript. 

Douglas (1963) - Ct. says must provide counsel for one criminal appeal. If provide appeal, can’t discrim. against poor. 


Harlan/dissent - no line is drawn, all must provide own counsel. 

Ross (1974) - counsel for one appeal only; degree of abridgment is less if got one appeal.

Boddie (1971) - civil action of divorce.  Can’t force poor to pay $60 filing fee;  b/c court has monpoly on granting divorces. Ct. says also procedural due process right (forum), and substantive due process right (re: marriage).  (Not extended to bankruptcy/admin. hearings, civil actions less critical;  marriage was crucial for ct..)

MLB (1997) - must provide transcript to poor to appeal termination of parental rights.  Civil, but family is involved.  Like Boddie, family is crucial. Also rely on procedural due process and substantive due process.

INTERSTATE MIGRATON - constit. right to travel freely, gov’t can’t restrict by drawing lines b/t old residents and new residents.

Shapiro (1969) - no welfare benefits for one year.  Strict scrutiny b/c affects right to free movement.  Gov’t interest in saving money is not compelling, no congruence, other alternatives.  B/c violates free movement, it’s a good subs. due process claim too.  Strict scrutiny b/c line is a “Penalty”.

Line + Penalty ( strict scrutiny ( compelling & necessary.

Maricopa - strict scrutiny because non-emergency medical care is fundamental right.

Sosna - Upheld law that no divorce for 1 year.  Gov’t interest is compelling (need to enforce). Say it’s not a penalty (a value judgment).

Zobel - Alaska doesn’t give free money to new residents.  Not a penalty, so rational basis is used.  But, still say it’s not rational.  Can’t reward based on past contributions by tax (okay for college tuition cases).

This is rational basis with bite.

Soto - line drawn violates Priv. & Imm. clause.

7.  Claims of Behalf of the Poor or Disadvantaged- whether Equal Protection.

We’e only seen poverty dicta - but no holdings thus far.

a.  Warren Ct. suggested strict scrutiny  - de jure, and maybe even de facto wealth discrim. may be suspect.  (poll tax)

1. unalterable - no, but very difficult;

2. irrelevant - relevant to waiving fees, but not to employment;

3. politically powerless - less powerful, have vote, but money talks.

b.  Burger Ct. - no heightened std. of review
James v. Valtierra - law required voter referendum for low-income housing (like Hunter w/ race).  Ct. upheld.  This not based on race, and upholds democracy.

Rule:  Poverty is not suspect, nor even quasi-suspect, even for de jure discrimination.

Not a suspect class, and welfare benefits are not fundamental interests.

c.  Poverty classification as denying fundamental rights.  Not normally a problem.

Dandridge (1970) -Law limiting AFDC benefits is upheld.  Rational basis.  Not our job to second-guess Congress’ economic decisions.

Marshall/dissent - sliding scale; b/c involves food and shelter for children, higher than rational basis.

Lindsey - no fundamental interest in housing either.  Rational basis test.

Rodriguez (1973)- less money spent on schools in poor neighborhoods, b/c of property taxes. Law upheld.  Not a suspect class;  education is not a fundamental right - only those found in constit.  (But then no need for equal prot., just use constitutional argument!)  Maj. closes set of fundamental rights for future claims.

Only small degree of abridgment.  Not denying school to poor.

dissent - it’s a fundamental interest if closely tied to constit. - education/voting is tied to 1st Am.
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Review
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What interest?
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Plyler (1982)- State may not deny school to children of illegal aliens.  Illegal aliens are “persons” protected by equal prot.  Not a suspect class or fundamental right.   Education is close to a fundamental right - quasi-fundamental.


1.  Unalterable - yes


2.  irrelevant - no, gov’t has power to deport


3.  politically powerless - yes.


Who?  innocent children


What interest?  quasi-fundamental


Extent of abrdigment?  A Lot!

Intermediate test.

State interest is saving money not important.  If to keep illegals out, not a good means.

Martinez - State can keep kids from moving into better school system. Small abridgment only.

Kadrmas - State can charge for transport.  Small abridgment only.

Prop.187 - can’t deny education to illegal aliens, but


may be okay for welfare benefits - not fundamental


likely okay for higher education - not fundamental

d.  Disabilities as claim for equal protection -

Cleburne - No heightened std. of review for mentally retarded, but law struck down under rational basis test.  Law to get property owner’s approval for home, is not rationally related ao any legit gov’t purpose - only based on fear. (Indicia of suspectness test - points to quasi-suspect;  but not willing to expand the categories of suspectness.  If real rational basis, law would pass. More like rat’l basis with bite - Reed, Zobel;  not Lee Optical.

Roemer - F:  Co. Amdmnt 2 repeals all local laws which disallow discrim. based on sexual orientation (speaks to conduct & status), and makes a prohibition on all future ordinances.  Like Hunter/Valtierro, not only repeals, but changes political process.  B/c not a suspect class or a fundamental right, rational basis.  But the law is irrational means to obtain legit. interest, struck down.  (This is really rat’l basis with bite.)

dissent - law only denies special rights.  B/c homosexual conduct can be a crime, and there’s a legit gov’t interest in preserving morality, this is a rational way to obtain that interest.

Comments:  Reasoning of Hunter, but that was a suspect class.   Would have been easier to declare a quasi-suspect class. Indicia: 1. unalterable;  2. Bowers says a legit. generalization, but in many contexts, status is irrelevant;  3.  dissent says politcally powerful, but they are often closeted/discrim. against so lobbying is impaired. 


Ct. says:  1.  The law is a “broad disability” on a defined group.  (But so was taking away rights of Mormons, Smokers, Felons - ct. really sees this as a quasi-suspect group.)  2.  Sheer breadth show animus.  (But under rat’l basis, over-inclusivity/interest is not questioned.)

After Roemer:  Ct. will unlikely go much further.  Case-by-case basis.  Bowers allowed a morality argument.  Prior to Roemer, no political restructuring argument unless suspect/quasi class.  Roemer can’t mean no restructuring ever, limited if b/t rational basis and quasi-suspect.

IV.  State Action & Congressional Enforcement

A. State Action - virtually all rights in Constitution are to protect individuals from the government.  The is the requirement of “state action”.  But sometimes private acts will be found to be a state action if the action is a public function or there’s a nexus b/t state & private action.

1. History of Civil Rights - Cruikshank (1875) - F: lynching. 14th Am. is for gov’t discrim., not private.

Involvement by Congress:  Laws at time of 13, 14, 15th Am., and 1960’s commerce power.

Civil Rights Acts (1875) - tried no race discrim. in places that serve the public.    14/15th - for gov’t only, Self-executing to prohibit state action.  Can’t get in trouble by failing to act, only by positive state action.  

13th - Maj. said this is only for slavery, no one can have slaves.  Today, Jones (1968) - said “badges and incidents” of slavery means Congress can regulate all private racial discrim. (not gender, etc.)

2.  1900s - State Action requirement 

a.  Public Function - If private individual is performing a function traditionally, exclusively entrusted to the state, it is an agent of the state and there is State Action. 

Marsh - Company town act is a state action.

White Primaries - election by political parties is an exclusive gov’t function entrusted to parties - can’t limit who can vote.

Shopping center - Not like a company town, they are private biz.  No state action in disallowing religious leaflets.

Edison - public utitlity is not a public actor, but a private business, doesn’t need to provide procedural due process.  Not a state action.

Flagg - Warehouseman’s sale of good to pay off debt is not state action, though allowed by statute.  Not exclusively a gov’t function.

Note:  Public function has run its course - basically only company towns.

b.  Nexus - has contemporary vitality.  There’s a state action subject to constitutional requirements if state is heavily involved in private action.

Broad Approach - S.A. found where state facilitation of private discrim. (w/ privacy and 
association exception)

SC Doctrine - 
Shelley/Evans - Judicial enforcement of private discrim.; or



Burton - significant state involvement with private discrim; or



other state involvement.

Narrow Approach - must be a positive discriminatory action by state itself.

2 Questions:

1.  Is there state action in the air?  (almost always, yes.)

2.  Is the state involved in the discrim./taking of due process?

1950s-70s (state action found):

Shelley - racially restrictive covenant on property.  Judge may not enforce this racial discrim.  Private association is different from a public neighborhood.  

Evans - Senator can’t devise land for whites-only park.  Probate judge will not enforce.

Burton - Must be significant state involvement.  Restaurant in a publically owned building.  The gov’t is profiting from Burton’s whites-only restaurant.

Gilmore - That city’s rec. facitilities are used by segregated private school, is not state involvement in the discrim.  Perhaps if they mainly served this school, it would be state action.

Moose Lodge - no state action where private club gets a liquor license from state agency.  This is private club in a private building.  No profitng by state.

Reitman - Encouragement by state of private discrim. in allowing discrim. in leasing.  Specifically repealed fair housing, with purpose to allow LL to discriminate. (Ct. says not a mere repeal.)  State’s action is affirmative.  (This is as far as state action goes.)

Edison (again) - no close nexus b/t state and private activity.  The gov’t involvement is not linked to the challenged action.  The action must be linked to the gov’t, not just the comp. Mere authorization by regulation is not enough.  (Unlike in Reitman, but race is a different matter.)

Flagg (again) - Like Edison, that UCC approved selling of stuff w/o a hearing, is not enough.  Race would be different.

1980s - Ct. rarely finds state action.

Court finds no “significant encouragement” (authorization, approval, symbiotic relationship, financial relationship, not enough.)

DeShaney - father beat son, social services didn’t save.  Due process challenge rejected. (No approval, relationship, active participation.

Exceptions: Lugar v. Oil - State action found where ex parte hearing conducted by court to give 
creditor right to take property.  Collaboration with state.

Edmondson - peremptory challenges in civil actions, based on race - this is state action.  Here there is “overall, significant participation of the gov’t”.  (If Courthouse and/or Race is involved, more likely to find state action.)

General trend is to not find state action.

B.  Congressional Enforcement - Congress has power to enforce the 13, 14, and 15th Amendments, through the necessary and proper clause.

     13th can be enforced against private action b/c it says so. 

     14th - states must give due process, equal protection, and Priv. and Imm. 

     15th - states must give voting rights w/o regard to race

Congressional
- 1 .Power to reach private interference with Constit. rights (14//15, 13, corollary)

Enforcement

Power

- 2. Other Power 
-Remedial 






-Not Substantive

1a.   14/15 - Can reach some private action in order to enforce 14/15, i.e. it’s a crime to interfere with state official trying to guarantee a person’s right to vote.  But, can’t reach purely private discrimination.

There must also be Burton-style state involvement
b.   13 - b/c not limited to state action is allows gov’t to reach more private action - 

Congress can determine what “badges and incidents” are, and can then forbid them. (i.e. everyone has same rights to property, contracts, etc.  - eliminating “badges and incidents of slavery”)  There must be a statute to take action ; 

Enforced by (241, 242 and (1981, 1982, 1983, 1985. Criminal and Civil.

i.e. can be violation of civil rights by barring Criminal/Civil (s from acting “under color of law” (as a gov’t official). Don’t need state action theory.

Jones extended 13th Am. to private discrim.

Notes:  Who needs this when you have the Commerce Power?  But with the limiting in Lopez, it may be used.

c.  Corollary Rights Theory (not adopted) - Private actor denies due process in courtroom by killing alleged rapist (violates rights to a hearing and state is involved).

2.  Other Power - 

a.  Remedial - Congress can provide remedies for individual violations.  Prior and future violations can be remedied. (i.e. can ban all literacy tests for voting b/c many of them are to discrim.) Katzenbach.

b.  Can Congress change substance of Amendment? Implied yes, but later said No.

 Katzenbach - Puerto Ricans schooled in spanish can’t be held to literacy requirement to vote.  Said Congress can expand rights of constit., but can’t limit them.  But, then....

Flores v. City of Boerne (1997)-  RFRA statute expanded rights given to religious groups (Under enforcement power of 14th Am. to enforce freedom of religion).  Said that religions could be exempt from certain laws (i.e. Amish paying into social security).  Ct. said Congress cannot expand meaning of 1st Amendment in this way. (“It’s up to us to say what the law is.”)  Catholic church was not exempt from the zoning law.  This is not a remedial action either.

Comment:  Perhaps if the law wasn’t so wildly over-inclusive, it would pass muster.

Recent decision - Fed. Law can expand Constit., b/c no Federalism problem (but what about the separation of powers problem?)

