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I. Workers, Unions and the Economy: An Overview

A. Employment Relationship

1. Divergence of individual and collective interest 

-ER and EEs have a mutual interest in success of enterprise- “collective interest in mutual success”

-Also there is a divergence of individual interests

2. How to accommodate divergent interests in employment relationships (individual bargaining problems)

a. Individual bargaining

i) Pro- individualized solution to individual needs

ii) Cons- individual bargaining fails to accommodate parties’ needs

-Public good- nature of many terms of employment. However, unlikely to work for this as an individual.

b. Imperfect information and inability to process it. Cognitive dissidence- irrational conclusion.

c. Life-cycle problems/ problems in enforcing implicit long-term contracts

d. Lack of bargaining power- individual bargaining fails because individuals don’t have any bargaining power

3. Collective Bargaining (Labor law)

a. Pros- solves problems of individual bargaining

b. Cons:

i) Not as individualized a solution

ii) Does not cover all employees- only about 10%

iii) Can be costly- strikes, etc.

4. Uniform Legislation (Employment Law)

a. Certain situations can be specified

b. Pros: Covers all employees

c. Cons:  

i) Costly

ii) Not at all individualized 

B. Economic Analysis of Unions and Collective Bargaining

1. Two basic models:

a. Traditional monopoly of unions and collective bargaining

b. Bargaining model

2. Union objective: Raise wage and benefits without losing jobs and bankrupting employer

a. Traditional- assumes source of union wage increase rents from a union cartel

((Insert charts

1) Arguments that have been made:

i) Unions are inefficient

-Raise wages above competitive wages 

-Cause inefficient substitution of capital for labor

ii) Unions are inequitable RBR redistribute wealth between employees and not between employer and employees

iii) General character- thought to be intimidating, etc. Union concerned only for cartel, not workers

     2) Criticisms of this model: 

i) Very limited view of sources of wage increases
ii) Other possible sources:

a) ER predicts market rent (monopolizes profits)

b) ER Richardism Rents- cheaper for you because some advantage so workers could ask for share of your greater profits without driving you out of business

c) ER quasi-rents (ex. steel mill)- need large capital investment which is hard to change and move. As long as getting some return, continue to operate. EEs can get higher share because lose it all if shut it down (similar to blackmail). ER just won’t invest in mill in future

d) ER monopolizes power- ONLY buyer/primary buyer of certain type of labor so can drive wages down artificially

e) Union productivity increases

i. Shock effect- shock management into being more efficient, etc.

ii. Public good problem- individual K can be ineffective in that not ask for enough for the public good. Organized union can bargain for it.

iii. Enforcing long-term implicit Ks- if squelch, gets mistrust and bad reputation with EEs. 

iv. Collective voice vs. costly exit- turnover costly for both sides to communicate to ER what individual wants, but not in efficient way.

b. Bargaining Model of unions and collective bargaining- much too simple

-Argument that if union cared about workers, then they would lower wages to guarantee higher employment levels.

-Contract curves: if care about employment, lower wages to in increase employment levels, and then falls to right of demand curve

1. Assumptions:

a. Assume other sources of wage increases

b. Assume ER product market rents- union bargaining with ER who is a product monopolist

i) Monopolist doesn’t want to change imput/production because figured out which works best- optimum level. Only question is what wage will be. 

ii) Implication: Get same amount of product, no one loses job, ER just shares portion of rent with workers. 

iii) Unions are not inefficient and unions redistribute wealth (not from consumer) from ER to EEs

c. Adopt simple model of bargaining- two strategies:

i) Cooperatively bargaining

ii) Intransigent bargaining- assume payoff if other side is not. Only way to counteract this is to be intransigent yourself. If not, cooperative one gets taken advantage of. 

2. Matrix (handout)

a. Conflict between individual and collective interests:

i) Individual interest is to be intransigent

ii) Collective interest is to be cooperative

b. Role for governmental regulation is promoting cooperation/ industrial peace (goals of NLRA)

c. How to promote cooperation in Industrial relations (rt. Side of handout)

-Example would be firing, costly on both sides

- Examples on sheet- cooperative rather than individual interest or interagency. “Strikes are the engine that drives industrial relations.”

-Note- union wage increases come 30% from ?? and 70% from employer profits

i) Bargain in good faith- bargain with intent to reach an agreement. 

ii) If have more parties, setting up incentive to hold out for more (Detroit Press example.) Watch for this problem. 

II. Historical and Institutional Framework

A. History of Labor Unions in the U.S.

1. What is a labor union?

-Organization of workers with a community of interest, who further those interests through collective bargaining

2. Why did they develop

-Fundamental divergence of interest between employer and employees in industrial revolution

3. Why develop first in trades

-AFL (trade union) started in 1886. These people are harder to replace and so cost of organizing lower and benefits of organizing higher. 

-CIO (Industrial) started in 1930s. 

4. Why do we have bread and butter unionism in the U.S.

a. Labor’s experience during Lochner (pg. 55) years turned them off

b. Philadelphia (pg. 40) Union thought to be an unnatural method of raising prices. To some this activity was criminal. Unions treated as criminal conspiracies. “Cannot combine for selfish or unnatural reasons.”

c. Hunt (pg. 42)- lawful persuasion okay. Ends and means considered (implied). 

i) Organization of unions: AFL-CIO not itself a union but a collective of unions

ii) Union security agreements: people have incentive to free-ride on union work and not pay dues. This agreement supposed to solve that problem.

a) Closed-shop agreement so don’t hire free-riders. ER agrees to this. Unenforceable
b) Union shop agreement- ER agrees that can hire whoever it wants, but within one month must join the union. Unenforceable
c) Maintenance of membership agreements- ER hires whoever, they can join union or not, but once join must stay in union. Unenforceable
d) Agency shot agreements- ER hires whoever, but they must join or pay agency fee (usually 90% of union dues)- pay to support cost of bargaining on their benefit. Enforceable
e) Can contract to allow only members of a unit to do a certain type of job. However, all members of the unit do not have to be in the union

d. Gunter (pg. 46)- Civil conspiracy doctrine under common law. 

i) Law states that cannot conspire to injure another unless injury is ‘justified.’ If not justified, liable for damages and injunction possible. 

ii) Justified- to determine (with labor) whether injury justified look at ends and means.

a) Ends/ purpose- justifiable? Allowed to work to raise wages but jurisdictional strikes not allowed. 

b) Means- allowable means are peaceful discussion and persuasion. Unlawful is threats or violence.  Some court infer binding together is an implicit threat of violence. 

5. Early common law on labor relations:

a. Governance by injunction- how would ERs get injunction?

i) Civil conspiracy doctrine

ii) Interference with contract claims- yellow dog K- have EEs agree to not join union and then sue organizers

iii) Violation of anti-trust laws

B.  Anti-Trust laws

1. Lochner:

A.  Lochner Due process right to contract. The state can’t infringe on this right unless it is protecting a certain class using its police powers. Can’t interfere with contract—Flaw in Lochner is that individuals can’t bargain very well. This hurt labor laws

B. Death of Lochner. Less expansive view of 14th amendment won. And the end of substantive due process

2. Anti-trust Laws

A. Sherman Anti trust act

i) Attack union activity claiming “conspiracy in restraint of trade”. Meant to be used against companies instead it was used against the workers

ii) Duplex Printing Press ---secondary boycott exercises coercive power over consumer---viewed as bad

iii) Duplex took a narrow view of §20 of Clayton Act, saying that “employees” only meant people working for the certain company.

iv) This governance by injunction was criticized which lead to the Norris-LaGuardia Act

      C.   Norris-LaGuardia Act


1. N-L Act

a. Outlawed yellow dog contract- K contains that states that you cannot join a union. (pg. 77)
b. Injunctions barred under §4 except in cases of violence

c. Certain procedures were needed to get injunctions according to §7. No longer get injunctions ex parte

2. Apex Hosiery Court now read §6 of Clayton Act so that labor is not viewed as an article of commerce  

3. Hutcherson v. United States  Sherman anti-trust act has to be read with §20 of Clayton Act and Norris-LaGuardia, “Employee and employer is viewed broader. Unless labor is used in price fixing, it does not fall under the anti-trust laws.

4. NLRA

a. §7 heart of the act- right to organize

b. §8 ULP-this makes §7 work 

c.   §9 election procedure, union is exclusive representative

 D. Modern Labor Legislation: Affirmative Encouragement of Collective Representation

a. Railway labor act 

b. National Labor Relations Act of 1935 (NLRA)

i) Jones
a) NLRA constitution- right to self-organize and choose reps for collective bargaining is a fundamental right. Does not exceed Congress’ power under commerce clause (promoting industrial peace- flow protected) affects the flow of commerce

b) Argument that it is unconstitutional: interference with freedom of K, compels bargaining, should be able to fire for union affiliation

c) Fundamental rights- interferes with freedom of K but other rights more important so it trumps

d) Required to bargain in good faith, not to reach an agreement- good faith is subjective intent to reach an agreement. This okay because thought to promote industrial peace and good for interstate commerce 

ii) 2 types of arbitration

a) K- more common, arbitrator interprets K

b) Interest arbitration- arbitrator determines what the K is (not very popular). This may be held unconstitutional under Jones  & Laughlin

iii) Purposes of NLRA- equalize bargaining power, industrial peace. Court looks at these purposes when determining how to interpret act- the goal is to uphold Congress’ purpose. 

iv) Massive slew of strikes scared public and moved Congress to enact limitations on the power of unions- Taft-Hartley amendments to the NLRA

c. Taft-Hartley Act of 1959 (in book, bold is T-H amendments)

i) Examples:

a) §7- added right to “refrain from organizing”

b) §8(b)- Sets out Union ULPs

    (c)- ER has right to comment on unions

    (d)- CB- good faith required for BOTH sides

c) §14(b)- permits states to have right to work clauses- can prohibit union security clauses (EE can still work without supporting unions)

d) §206- National securities power of president- order EEs back to work while bargaining

e) §301- gives federal courts jurisdiction- unions can have courts enforce CBA

f) LMRDA- regulates internal affairs of labor organizations- checks on union power (Titles I ( V) sweet-heart deals

-Title III- unions in trusteeship- can be used for legitimate reasons but limits using it for illegitimate reasons

State of American Unionism

1. During New Deal- % of organized varies a lot over past 100 years. Government encourages growth of union In the 40s it increases and stays in 30% range. This is a good time to organize (boom time) because there is money to be made and not a lot of unemployment for replacement workers. When unemployment high, bad time to unionize because workers easy to replace. 

2. During depression- unions grew in size because workers were disillusioned by ERs. Also, once unemployment so high, times so desperate, people become radical and willing to organize. 

3. CIO birth- started as a committee within the AFL. “Sit-down” strikes invented- illegal but a very effective organizational strategy. 

4.  90’s saw growth of service industry and international competition—union decline

II. The Jurisdiction, Procedures, and Organization of the NLRB

A. NLRB Machinery and Procedure

1. Authority and Structure of the NLRB

a. Board Administers Act- governs:

i) Elections under §9 and

ii) Prosecutes ULPs under §8

(a) ER

(b) EE

b. Board divided into 2 areas (pg. 117)

i) Adjudicatory arm

-Board with 5 members, office of executor secretary

Division of Judges (ALJs)

ii) Prosecutorial arm (Solicitor- appointed to advise board on legal matters) Includes general counsel and regional offices.

-A general counsel’s refusal to issue a complaint, or to withdraw a complaint previously issued, is not reviewable either by the board, or in general, by the courts. 

2. ULP proceedings (pg. 118) 95% are settled or dismissed

a. 10(b)- very short statute of limitations- six months from time of relevant facts. (Exception is for ongoing violations)

b. 10(j)- rarely used- applying to federal district court for temporary relief/injunctions. Thought to send strong message that the board had power.

c. ALJ files decision. If no exceptions taken, board adopts decision. If exceptions, board reviews whether the ALJ properly applied the law or if the facts were properly determined.

d. 10(c)- remedial power- “the preponderance of”. Limitation in that proceeding is purely remedial, not punitive. 

e. Board orders are not self-enforcing- must file a petition in federal court of appeals. 

3. Representation Proceeding

a. Petitions for elections are filed in the Regional Offices. If any matter of election is contested, addressed at hearing in the regional offices. 

b. Board considers decisions that raise a substantial question of law or policy or that seem based on a clear and prejudicial error of fact or law. (decision of regional director).

c. Units- argue over what is the appropriate units. 

d. Date set and both sides may put out propaganda and have meetings.

4. Rulemaking vs. Adjudication (pg. 120)

a. General rulemaking authority to enforce provisions of act under §6. The board declined for a long time to exercise this authority to promulgate substantive rules despite being urged to do so by some courts, the bar, and academics. 

b. Board mostly develops policy. 

c. Normally makes decision based on the record developed before the ALJ, the ALJ’s recommended decision, and the briefs of the parties. 

d. Rulings reached in adjudications can apply principally to future cases. 

e. Mostly engaged in adjudication rather than rulemaking. 

f. Board has begun to promulgate rules. One example would be the 1987 rule requiring ERs to post election notices at least three days prior to a representation vote.

g. American Hospital v. NLRB (pg. 122)

i) Board promulgating a rule- units in hospital. §9(b) says that the board needs to determine appropriateness in each case. EEs can seek to organize a unit that is ‘appropriate’, no need to make it the single most appropriate unit. Therefore, one union might seek to represent all of the EEs in a particular plant, those in a particular craft, or perhaps just a portion thereof. 

ii) States again that the board has broad rulemaking authority granted in §6. 

iii) Whenever there is a disagreement about the appropriateness of a unit, the Board shall resolve the dispute. 

h. Possible benefits to the board using rulemaking (pg. 129)

i. Delay at the NLRB (pg. 130).

B. Jurisdiction

1. NLRB’s jurisdictional self-limitation (pg. 131)

a. The board’s jurisdiction extends to cases “affecting commerce”- coextensive with the power of Congress under the commerce clause. 

b. However, board has self-limited, and has in general avoided serious tests of the limits that might be imposed on the reach of the commerce power. 

c. Only half the workforce in U.S. covered by NLRA or RLA. Exceptions that take workers out of coverage (exclude them from NLRA coverage):

i) Insufficient effect on Interstate commerce-- small companies

ii) Person does not work for an ‘employer’ as defined by the act in §2(2). This includes state employees, U.S. employees, religious employees- no public EEs covered

iii) Not an ‘employee’ under the act §2(3). This includes agricultural EEs, managerial (not expressly in act but interpreted to be so), independent contractors, supervisors and confidential EEs.

2. Independent Contractors

a. Hearst (pg. 134) At this time, ICs not expressly excluded from the act 

i) Argument over how to interpret the definition of EEs under the act. 

ii) Court looks at the RBR to see if they are covered “economic facts/ reality test.” Court sees if it would fulfill purpose of the act to find these people covered by the act. Purposes to consider are industrial strife and economics. 

iii) Decided that fulfills purpose of the act to cover paperboys

b. House Report No. 245- house strikes back with Taft-Hartley

i) Expressly exempts independent contractors

ii) Look at EE control- directly controlling how work is done:

a) Direct supervision

b) Supplies, tools and materials- if supplied, more like an ER

c) Work for others beside the one- if yes, more likely to be an independent contractor.

c. United Insurance (pg. 137)- Courts and NLRB strikes back

i) A board’s determination should not be set aside just because a court would, as an original matter, decide the case the other way. Not enough to overturn- board given deference. 

d. Contingent Workers- due to technology, ER/EE relationship changing, using temporary workforce, divided workforce, contracting to hire someone else’s EEs on a temporary basis. 

-Dunlop commission, therefore, recommended broader use of an ‘economic realities’ test to bring such workers within the reach of employment laws. 

3. Supervisory, Managerial and Confidential Personnel

a. Managerial excluded because of their association with the ‘formulation and implementation of labor relations policies’ which could cause a possible conflict of interest. Look at the history, and the intent inferred. 

i) The board excluded ‘managerial EEs’ defined as those who ‘formulate and effectuate management policies by expressing and making operative the decisions of their ER.’

ii) In order for the ER to effectively collectively bargain, must also have some EEs on their side. So, logically, need this for industrial relations- must have some EEs working for ER during CB. 

iii) Consider for managers: amount of independent discretion in their jobs to truly align them with management, discretion is performing their job, authority over their own hours and over secretaries. 

b. Supervisor exception- specifically exempted from the act in §2(11). 

i)  Labor relations, personnel and employment department impliedly excluded

ii) Use facts of that particular case when determining if a supervisor. 

iii) Board has held that the discharge of a supervisor may constitute an ULP in certain circumstances because of the effect of the rights of EEs who are protected by the act. (ex. testifying at NLRB proceeding, or refusing to commit ULP or because supervisor fails to prevent unionization).

iv) However, board has held that it would no longer extend protection to supervisors who have been discharged for themselves engaging in concerted activity along with protected EEs who also were discharged, even when it could be shown that the ERs purpose was to intimate NLRA-covered EEs. 

v) Court says that exceptions may be too broad and should look to the RBR and who is essential to manager’s bargaining strategy. 

c. Confidential EEs (pg. 148)

i) Have intimate knowledge of ER so should be excluded from CBA in order for ER to bargain effectively- even though she makes no policy. (ex. President’s secretary)

ii) Excluded if they “assist and act in a confidential capacity to persons who exercise managerial function in the field of labor relations.” This labor nexus test was upheld. 

2/8

C. Judicial Enforcement and Review

1. Court reviews ULP because it has to enforce them

2. Representation proceeds. Court not really suppose to look at these. However Companies can get review while unions can’t through manipulation of ULP: Company refuses to bargain because of representation issue. Union brings ULP because of refusal. Court decides representation issue in order to determine ULP issue.

3. There can also be direct review by the Court when the Board acts outside its authority. See Leedom v. Kyne p. 156

D. The Scope of Review of NLRB Decisions—mostly Admin stuff p. 161

1. Substantial Evidence Review on the record as a whole—this is for factual determinations of the Board p. 161- finding of fact if supported by substantial evidence on the record considered as a whole shall be conclusive

2. 2.
Universal Camera, questions of law—court can override Board; questions of policy—Board rules Cheveron test for legal application of a statute.  If congress is clear than the court’s interpretation will rule. If not clear, Board’s view will rule as long as it is not “arbitrary, capricious, or manifestly contrary to the statute

III
Appropriate unit p. 325

A. Single unit:

1. The extent and type of union organization and the history of collective bargaining in behalf of the EEs involved or other EEs of the same ER or of other ERs in the same industry

2. The duties, skill, wages and working conditions of the EEs

3. The relationship between the proposed unit or units and the ER’s organization, management, and operation of his business, including the geographical location of the various plants involved and 

4. The desires of the EEs themselves (most important)

B. Unit is based on a community of interest test on p. 336 for multi-locational units (as see in Friendly, below)

1. geographic proximity

2. level of employee interchange

3. degree of autonomy

4. extent of union organization

5. duty of collective bargaining

6. desires of the employees  (This one is very important

C. Friendly p. 334 Employer organizational structure is not controlling because the employer can dictate the organizational structure

D. Tension between craft and plant-wide (industrial) units

1.§9 helps to determine scope

2.The Millinkrodt test factors p. 328 also help: single location unit deemed appropriate if no “extraordinary  circumstances” and:

a. 15 or more EEs at that location

b. No only location of ER’s within 1 mile

c. At least one §2(11) supervisor present at the location

3. Globe election(if the Board can’t decide the unit can vote to chose p. 328

E. Multi-employer unit

1. Has to be voluntarily entered into by all parties

2. Employer enters in normally to protect from whipsaw bargaining(where union goes from one employer to the other back and forth bumping up wages

III. Protection of Concerted Activity

A. The Concepts of Discrimination and of Interference, Restrain, or Coercion

1. Violations Based on ER or Union  motivation

2. Budd case p. 165

a. It is a ULP if the discharge is for union activity, even if the employee is bad

b. An employer can change standards as to what is acceptable in the workplace but must give employee a chance to change

c. Employee reinstated not because he wasn’t a slacker worker but in order to protect collective interests

3. NLRB remedies

a. reinstatement

b. backpay but no punitive damages 

c. interest on backpay(but must mitigate damages; seek substantially equivalent employment—but if you are out of work for too long look to lower your standards

4. Transportation Management p. 173

a. Burden shifting(if anti-union reason is proven , the burden shifts to employer to prove by preponderance of the evidence that employee would have been fired anyway without the animus

b. Must be substantial and motivating factor behind firing

c. Affirmative defense( show by preponderance that employee would have been fired anyway

5. Violations based on impact of ER or Union actions

a. p. 180 Radio Officers, no discriminatory intent needed, when natural consequence of activity is to encourage or discourage union affiliation

b. Courts have weakened this doctrine by shifting the burden 

6. Republic  (pg.185) General no solicitation ban is not discrimination if applied to everyone including union. §7 employee rights normally dominate over employer’s property rights unless there is general ban during work hours. 

a. If employer allows just one solicitor(must allow union solicitation

b. Employees are always free to solicit during non-work time=breaks, lunch etc.

B. The Accommodation of §7 Rights and ER Interests

-Assumption that Congress did not intend by these provision s to interfere with legitimate ER interests in the running of business enterprises. Thus, while EEs have §7 right to engage in protected concerted activity, whether an ER ‘interferes’ with that right in violation of §8(a)(1) is thought to require some consideration and accommodation of legitimate ER interests and state-law defined rights. 

1. Interest in excluding “outsiders”

a. Lechmere (pg. 199)- issue of union access to the ER’s property. 

i) This was a ban aimed at non-EEs. §7 does not protect non-EEs, ignoring part of act that would encompass these union organizers (Because if they are EEs anywhere, then qualify because act is broadly written). Only §7 right here, EEs of that employer. For union people, no §7 right unless no other accessibility. NLRA confers right only on employees, not on unions or their nonemployee organizers. 

ii) 3 factor balancing test rejected- essential concern was:

a) degree of impairment of §7 right if access denied, as balanced against

b) degree of impairment of the of the private property if access should be granted

c) availability of reasonably effective alternative means as especially significant in the balancing process

iii) RULE: §7 applies if union can prove (heavy burden) that workers’ are ‘isolated from ordinary flow of information.’ 2 step test:

a) Do the non-union have ANY reasonable access (ex. miners, logging camp)

b) Balancing of §7 rights and property rights

-Not discussed here.

iv) Union’s solution- union needs to get EEs to do this for them. 

v) Holding: An ER may be forced to allow nonemployee union organizers on its property only where the organizers do not have reasonable access to EEs outside the property.

vi) Additionally, off-duty EEs are protected as long as their organizational activity is conducted outside the interior of the plant and other working areas (n. 7 pg. 209)

vii) Dissent cites Chevron- look at clear language of statute- are employees, so then defer to boards’ interpretation of reasonable 

a) Actual communication with nonemployee organizers, not mere notice that an organizing campaign exists, is necessary to vindicate §7 rights. 

b. Other rules:

i)       ER cannot discriminate on basis of union affiliation. 

ii) “Salting”- send strong union members into a new store in order to organize union. There are a lot of salting cases. If union EEs don’t get hired, then sue for discrimination, but hard to prove intent (unless ER does something dumb or obvious).

iii) Nonemployee distribution of union literature to customers may be banned only if ER does not discriminate by allowing other distributions

iv) Town & Country Electric (pg. 211)

a) Court upheld board’s interpretation of the definition of ‘employee’ in §2(3) to include workers who are also paid union organizers.  (ER refused to hire union members who were going to be paid by the union while they attempted to organize the ER). 

b) Won’t hire because you are a union person. 

c) Considered union organizing to be the equivalent to moonlighting. 

2. Interest in Entrepreneurial Discretion

a. Lassig (pg. 212)

i) EE claimed that he was discharged because he joined the union. 

ii) Court here said that can change operations if motivated by financial or economic considerations, unless motivated by illegal intention to avoid obligations under NLRA.

iii) Presumption here is that just because organized, wages go up.

iv) Burden on union to have substantial evidence that motivated by desire to discourage union affiliation. However note that §8(a)(1) violation does not generally require proof of anti-union motivation. 

b. Darlington (pg. 216)

i) Company decided to close entire mill after union organized there

ii) RULE: ER can close entire business despite reason.

-When closing entire business, even if motivated by vindictiveness toward the union, such action is not an ULP. 

iii) Partial closing- leaves a remedy, unlike when totally closed. Can close part of business as long as not for a discriminatory purpose. 

-If prove that close plant for antiunion reasons and:

a) have an interest in another business…of sufficient substantiality to give promise of their reaping a  benefit from the discouragement of unionization in that business;

b) act to close their plant with the purpose of producing such a result (in any remaining part of the business) and

c) occupy a relationship to the other business which makes it realistically foreseeable that its EEs will fear that such business will also be closed down if unionize

-Then, ULP


iv) ER action which has a foreseeable consequence of discouraging concerted activities generally does not amount to a violation of §8(a)(3) in the absence of a showing of motivation which is aimed at achieving the prohibited effect. (Why not- legitimate ER prerogatives.)

(So, need purpose and effect (or intent to affect)

-Motivation to have chilling effect on remaining EEs may be reasonably inferred without direct proof where general anti-union motive is shown and discharged EEs worked in same plant and under same management as other EEs. 

-This case not applicable to discriminatory relocation of work or subcontracting. 

C. The Scope of Protected Activity

-The board and the courts have not read §7 to reach all EE activities

1. “Protected” Concerted Activity: means test

a. Washington aluminum Co. (pg. 226)

i) §7 broad enough to protect concerted activities whether they take place before, after or at the same time a demand is place upon the ER to remedy a condition the EEs find objectionable. Do not lose the right to participate in concerted activities just because don’t do it before- would frustrate the policy of the Act to protect the right of workers to act together to better their working conditions. 

ii) The reasonableness of workers’ decisions to engage in concerted activity is irrelevant to the determination of whether a labor dispute exists or not. 

iii) So it comes down to:

a) Don’t need a formal union to have this right

b) Don’t have to give an offer at the time prior to collective action

c) Reasonableness is irrelevant- up to EES to determine, broad reading of §7 rights. Was conduct at all justified?

d) It is a labor dispute

e) Does not protect activity that is illegal, violent or breach of K (no-strike clause) or disloyal

b. Elk Lumber (pg. 231)

i) ER discharged EEs for protesting unilateral change in rate of pay. EEs engaged in collective slowdown to raise their wages. However, recurrent partial work stoppages not covered by §7. Court held that slowdowns not protected by NLRA because they are too effective. So, either work or go on strike. 

ii) Workers cannot be fired for engaging in concerted activity under §8(3), but can permanently replace them. If successfully permanently replace then they lose their job. 

iii) Board continues to protect isolated spontaneous protests. 

c. Condonation (pg. 234)

i) Whereby an ER is held to have waive its right to discipline if it expressly or impliedly condoned EE misconduct (unprotected activity). But, not an easy thing to prove.

ii) Example: Invites strikers to return to work without reserving its rights to discipline them for strike misconduct.

iii) There must be clear, convincing and positive evidence that the ER agreed to forgive the unprotected conduct, to ‘wipe the slate clean’ and that an offer of reinstatement alone, at least before the company completes its investigation, does not constitute evidence. 

iv) This doctrine also invoked to support a finding of a §8(a)(3) violation when an ER disciplines strikers for unprotected conduct while taking no action against nonstrikers for the same conduct. 

d. Additional bases for excluding concerted EE activity from §7 protection (pg. 235):

i) Activity unlawful under federal law (any union activity that is prohibited by §8(b) is not protected by §7

ii) Activity unlawful under state law (ex. violence, actual or threatened). However, board does have the remedial authority under §10(c) to reinstate workers who engaged in unprotected conduct in response to ER ULP

iii) Breach of K (ex. no-strike clause in CBA and strike for economic reasons)

iv) ‘Indefensible’ or ‘Disloyal’ conduct- unnecessary to carry on the workers’ legitimate concerted activities

e. Disloyal or Indefensible conduct

i) Jefferson Standard (pg. 237)

-Pamphlet was not asking for public support but trashing ER on things unrelated to the dispute. This was considered a huge disloyalty and just cause for dismissal under §10(c). The truth does not matter. All that matters is that disparaged ER

ii) Patterson Sargent (pg. 241)

-Wrong: now likely to be that there was a sufficient connection between the labor dispute and the product disparagement. If disparagement tied to labor dispute then likely to protect EEs- concerted activity and not disloyalty. 

-n.6: one way to reinvigorate labor movement- use non-traditional weapons such as boycotts, and consult lenders

-n. 4Court protected from state libel law action rhetoric in union organizing campaign that is not deliberately or recklessly false. So, related to labor dispute but is false.
2. “Protected” Concerted Activity: Objectives Test

a. Eastex (pg. 243)

i) Definition of EEs broad, so by helping other EEs (not only with that ER), still fall under the act. So, advance labor’s cause and protected.

ii) Board entitled to view the intrusion by the EEs on the property rights of their ER as quite limited in this context as long as the ER’s management interests are adequately protected

iii) n.2: Hypotheticals- not mixed issues than further removed than the messages in Eastex case.

-Property interests not implicated here because EEs had a right to be there. 

iv) N. 4: No distinction made between union and non-union protection for distribution rights in nonunion settings

v) N.6: Off-premises political activity. Argue under mutual aid and protection and don’t need to be in workplace to exercise §7 rights. Argue politics to help the workplace. The further you get from the CB relationship with the ER, the tougher job you have. So, arguing politically at work the ER may be able to prevent you without violating §8(a)(1).

vi) See all notes in this section

-n. 8- strike for identity of supervisor- they must be a position to deal directly with the EEs.

3. Individual EE action as “Concerted Activity”

a. City Disposal Systems (pg. 253)

i) EE argued that his individual activity was actually concerted activity protected by §7. 

ii) Interboro doctrine says that “an individual’s assertion of a right grounded in a collective bargaining agreement is recognized as a concerted activity and therefore accorded the protection of §7.”

-RBR:

a) The assertion of a right contained in a CBA is an extension of the concerted action that produced the agreement and;

b) The assertion of such a right affects the rights of all EEs covered by the CBA

iii) Seems limited to two situation:

a) that in which the lone EE intends to induce group activity and

b) that in which the EE acts as a representative of at least one other EE

iv) Other points:

a) EE may engage in concerted activity in such an abusive manner that he loses the protection of §7

b) ER can negotiate for a provision of CBA that limits what concerted activity may be taken

c) As long as EE action based on a reasonable and honest belief that being asked to perform a task not required under CBA, and action is reasonably directed toward the enforcement of CB right, then okay for board to say that participating in concerted activity like a formal grievance.

d) EE need not explicitly reference what provision acting under

e) Generally no §7 protection for complaints of a sole EE that he or she is being treated unfairly as an individual . 

f) Reagan changed the doctrine, requiring ‘proof that an activity was engaged in with or on the authority of other EEs without the benefit of any presumptions of such authority. 

g) Include situation where individual EEs seek to initiate or induce or prepare for group action, as well as individual EEs bringing  truly group complaints to attention of management. 

b. Weingarten (pg. 264)

i) §7 creates a statutory right in an EE to refuse to submit without union representation to an interview which he reasonably fears may result in his discipline. Parts of the right:

a) the right inheres in §7’s guarantee of the right of EEs to act in concert for mutual aid and protection

b) the right arises only in situations where the EE requests representation

c) the EE’s right to request representation as a condition of participation in an interview is limited to situations where the EE reasonably believes the investigation will result in disciplinarily action

d) exercise of the right may not interfere with legitimate ER prerogatives

e) the ER has no duty to bargain with any union representative who may be permitted to attend the investigatory interview.

D. Employer ‘support’ or ‘domination’ of a ‘labor organization’

1. Company unions prohibited by §8(a)(2), including company dominated labor unions. 

2. §2(5) defines labor organizations. This is a very broad definition covering those organizations dealing with ER on anything dealing with the employment relationship. The reason behind the creation of this section was to prevent company unions. 

3. Streamway (pg. 285)

a. Stated that the term “dealing with” should be broadly construed, and not just be synonymous with “bargaining with.” Should be anything having to do with terms and conditions of employment, dealing with employers concerning grievances, continuous course of contacts. 

b. Court said that the organization here not a labor organization. Dealt with these things but probably wrong anyway because the definition so broad. Looks at whether “the ER’s behavior fosters EE free expression and choice as the act requires.”

c. Court acknowledges a difference between communication of ideas and a course of dealings. Several factors that would make this not a labor organization:

i) continuous rotation of committee members

ii) lack of ER hostility or anti-union animus

iii) Did not resemble a labor union in that they were not certified nor tried to be a collective bargaining agent. 

iv) Just viewed as a communication device

d. Policy: §8(a)(2) may be getting in the way of labor organizations as they do not always need to be adversarial. 

4. Electromation (pg. 291)

a. Before a finding of unlawful domination can be made under 8(a)(2), a finding of ‘labor organization’ status under 2(5) is required. 

b. Under 2(5), the organization at issue is a labor organization if 

i) EEs participate

ii) The organization exists, at least in part, for the purpose of ‘dealing with’ ERs, and

iii) These dealings concern ‘conditions of work’ or concern other statutory subjects such as grievances, labor disputes, wages, rates of pay, or hours of employment. 

iv) Further, if the organization has as a purpose the representation of EEs, it meets the statutory definition of ‘EE representation committee or plan’ under 2(5) and will constitute a labor organization if it also meets the criteria of EE participation and dealing with conditions of work or other statutory subjects. 

v) An organization whose purpose is limited to performing essentially a managerial or adjudicative function is not a labor organization. 

c. Domination not specifically defined under 8(a)(2), a labor organization that is the following means that their formation or administration has been dominated: 

i) Creation of management

ii) Whose continued existence depends on the fiat of management (management can shut it down)

(In such an instance, actual domination has been established by virtue of the ER’s specific acts of creating the organization itself and determining its structure and function. If formulation and structure of the organization determined by EES, domination is not established, even if the ER has the potential ability to influence the structure or effectiveness of the organization. 

(Also consider the ‘purpose’ of the entity, to determine whether it exists for the purpose of dealing with conditions of employment. Purpose is different from motive, and purpose does not necessarily mean hostility. What was it set up to do? 

d. Proposals to amend §8(a)(2):

i) Amend definition of labor organization to those that bargain with ER over terms and conditions of employment

ii) Add proviso that says okay to address areas of mutual interest and make a list covering those areas. 

iii) Addition of intent aspect

e. Remedies under §8(a)(2) (Pg. 305):

i) Disestablishment

ii) Withhold recognition pending certification

IV. Facilitation of Exclusive Representation

-U.S. system unique not only because of the idea of exclusive representation, but because of the formal system for choosing that exclusive representation (covered by §9).

A. NLRB Representation Elections (pg. 309)

1. Grounds for not entertaining a ‘question concerning representation.’ §9(c)(1) provides that when a petition is filed:

a. by an EE or a union alleging that a ‘substantial number of employees wish to be represented for collective bargaining,’ or

b. by an ER alleging that one or more unions have asked to be recognized as a collective bargaining representative, 

…the board shall direct an election if it finds that a question of representation exists. Do NOT have to be designated by an election, can just be recognized. 

2. §9(c)(3) states when you cannot have an election:

a. Want of substantial interest. Unions must show signed union cards asking for an election which equals greater than 30% of all the EEs. (In practice, the union generally waits until they have 50%.)

b. “Blocking charges”- no elections as long as substantial ULP pending because may affect the outcome of the election (fear that could hinder election).

c. Recognition or certification bars to an election
i) Certification bar- once union certified, cannot have another election for at least a year. 

-RBR: give the union sufficient time to bargain before let EEs change their minds.

ii) Recognition bar- voluntarily recognize the union get a reasonable period of time (never longer than a year) before an election can be held

iii) Election- union not certified/ does not win, union must wait a year before get another chance at the election.

d. Contract Bars- once union certified or recognized and create a K, that will prevent a new election for the period of the K, up to 3 years. 

i) RBR: give the union time to do their job

ii) Window of opportunity: 60 to 90 days before the expiration of the K, can petition for a new election or to de-certify the union (at the end of each 3 year period this can happen).

iii) In order for a K to act as a bar, must be minimally:

a) Substantial

b) In writing

c) Signed

d) Recognizes union as the exclusive representative

iv) CB must NOT contain:

a) Unlawful union security provisions, or

b) Discriminatory terms (primarily, on the basis of race).

3. What is the legal nature of a collective bargaining agreement? Theories under common law:

a. CB K establishes the ‘local customs’ which are incorporated into the individual contracts. Under this theory, union cannot enforce the CBA. Only individual contracts are enforced so only individuals can enforce it, not the union. And therefore, individuals can give up their rights under the K.

b. CB K is an enforceable K, negotiated by the union as an agent of the EEs, the principals. EE could enforce the CBA against the ER.

c. CB K is an enforceable K with the union and ER as principals, and the EEs are 3rd party beneficiaries.

(Note: §301 dispelled all of these problems because it made    

CBAs specifically enforceable by the union or the individual

4. American Seating (pg. 315)

a. Argument: union can require ER to bargain even though there is already an existing K that has not yet expired because EEs have the right to choose representative to bargain for a new K for them.

b. Additionally, cannot hold EEs to the no-strike agreement contained in the old agreement because need to give the new union an opportunity to do their jobs. To negotiate they need the weapon of a strike so cannot hold them to an old provision depriving them of that weapon. 

c. If union not bound then ER not bound. 

5. Brooks (pg. 316)

a. If there is evidence that the EEs no longer support the union, what should the ER do?

i) A certification, if based on a board-conducted election, must be honored for a ‘reasonable’ period, ordinarily one year, in the absence of ‘unusual circumstances.’

ii) Unusual circumstances were found in at least three situations:

a) the certified union dissolved or became defunct;

b) as a result of a schism, substantially all the members and officer of the certified union transferred their affiliation to a new local or international;

c) the size of the bargaining unit fluctuated radically within a short time

iii) Loss of majority support after the ‘reasonable’ period could be questioned in two ways:

a) ER’s refusal to bargain or

b) Petition by a rival union for a new election

iv) If the initial election resulted in a  majority for “no union,” the election- unlike a certification- did not bar a second election within a year. (since abrogated by §9(c)(3)

-Board uniformly found an ULP where, during the ‘certification year’ and ER refused to bargain on the grounds that the certified union no longer possessed a majority.

b. Therefore, the ER must bargain in good faith for that year (from date of certification rather than date of election) If don’t, then year continues. Also, the NLRA was amended to provide that:

i) EEs could petition the Board for a decertification election;

ii) An ER, if in doubt as to the majority claimed by the union without formal election…could likewise petition for an election

iii) After a valid certification or decertification election had been conduct, the Board could NOT hold a second election until a year had passed. 

iv) Board certification could only be granted as the result of an election (not just through the cards), though an ER would still be under a duty to bargain with an uncertified union that had a clear majority. (pg. 319)

-The board has ruled that one year after certification the ER can ask for an election or, if he has fair doubts about the union’s continuing majority, he may refuse to bargain further with it. 

c. Other facts to note:

i) It is legal for ER to recognize unions without an election but are under no legal duty to do so. 

ii) If the ER refuses to bargain in good faith after the certification, the certification year does not begin until the day ER agrees to commence good faith bargaining. 

iii) ER petitions after the certification year: the board DOES not require ERs to continue to presume that a union maintains its majority status even after expiration of the certification year, but at this point the presumption becomes rebuttable. 

iv) ER seeking to oust an incumbent union through elections must now show ‘by objective considerations that it has some reasonable grounds for believing that the union has lost its majority status. Also, petition for new election must be filed in good fair and free of accompanying ULPs. 

-Adequate- written or oral statements form a majority of EEs repudiating the union or admission of a loss of majority support by union officials. General failure of the union to enforce the CBA have been held inadequate. 

((“Appropriate Units” for election and bargaining (pg. 325)- §9(c)(4) provides for unit determination by agreement of the parties, subject to the Boards’ rules and regulation, or by the board. Okay unless manifestly inappropriate. 

6. Restraint and Coercion in the Election Process (pg. 344). 

a. Golub
i) ER made statements about how unions have hurt the company in the past and could in the future. 

ii) Court stated here that the speech did not have a threat of retaliation under the Act so not violative of act. The act does protect the ER’s free speech. 

iii) Is §8(c) superfluous? Wasn’t there already protection under the 1st amendment? However, this provides more protection. 

iv) Why isn’t a threat to decrease work opportunities consider a threat? Dissent says that it is, but the majority sees this as a statement of possibilities. A prediction is not a threat in the way that it was phrased. Focus on the ER’s control- if depends on factors beyond the ER’s control then it is not wrong.

v) However, although speech itself or the conduct may not an ULP under 8(c), it still may be used to show animus. 

b. General Shoe Corp. (pg. 352)

i) Creating an atmosphere which renders improbable a free choice will sometimes warrant invalidating an election, even though that conduct may not constitute an ULP.

ii) An election can serve its true purpose only if the surrounding conditions enable EEs to register a free and untrammeled choice for or against a bargaining representative.
iii) In election proceedings, it is the board’s function to provide a laboratory in which an experiment may be conducted, under conditions as nearly ideal as possible, to determine the uninhibited desires of the EEs. 

iv) Here, went to the EE’s homes for anti-union speech. Not an ULP but may have affected election. Do NOT need an ULP to overturn an election, because for this we use a different standard. 

v) Dissent does not want two different tests for elections and ULP. 

vi) ULP is a per se interference with laboratory conditions. (However, remember that don’t need ULP to set aside election results). 

vii) Assumption is that ER’s speech affects election 

c. Gissel (pg. 358)- Test for ER statements

i) ER made comments about company being in financial trouble and that forming a union could bankrupt it. Court found that these statements violated §8(a)(1) because the company was not just making predictions as allowed by 8(c) but it rose to the level of a threat. 

ii) TEST: an ER is free to communicate to his EEs any of his general views about unionism or any of his specific views about a particular union, so longs as the communications do not contain a ‘threat of reprisal or force or promise of benefit.” He may even make a prediction as to the precise effects he believes unionization will have on his company. In such a case, however, the prediction must be carefully phrased: 

a) on the basis of objective fact (capable of proof)

b) to convey ER’s believe as to 

c) demonstrably probable consequences

d) beyond his control, or
e) to convey a management decision 

f) already arrived as to close the plant in case of unionization.

iii) Focus of inquiry- look at form of statement. What did the speaker intend and what did the listener understand?

iv) This case: Predicting that the union would strike not based on an objective fact- ER did not have an objective basis to make the claims. 

d. Luxuray (pg. 365)- high standard for propaganda during a campaign

i) Showing an anti-union film, along with a statement that “this could happen to our town.”

ii) Dissent wants to apply Gissel and using that analysis found a violation here. 

iii) Majority says that not an ULP because not a prediction or a threat, just an abstract representation that unions are bad. Don’t care if it is true or not because protected by the 1st. Also, union did have a chance to respond. 

iv) Board announced in 1977 that it would no longer “probe into the truth or falsity of campaign propaganda, except where deceptive practices improperly involved the board and its processes, or the use of forged documents which render the voters unable to recognize the propaganda for what it is.”

e. Midland National Life (pg. 369) factual misrepresentation

1. the Board flip flopped on the proper standard to use for factual misrepresentations

2. The old standard Hollywood Ceramics:  serious departures from the truth with no time to reply(overturn the election

3. Current standard Shopping Kart: improperly involve the Board and its process or the use of forged documents which render the voters unable to recognize the propaganda for what it is(overturn election

f. Bancroft Manufacturing (pg. 377) racially inflammatory speech

1. If the employer deliberately sought to overstress racial feelings by using inflammatory speech as a core theme—the election is void.

2. When racial remarks are injected into an election, but are not the core theme, apply the Sewell test


( Are the remarks racially inflammatory

i. if no apply normal Shopping Kart test (look at as any other alleged material misrepresentation). 

      ii. If yes, then see if the remarks are true or relevant 

(if no election is void; if yes apply Shopping Kart 

3. Sewell test can be used for speech relating to national origin, religion , or ethnic background…possibly it could be used for gender

g. Stuksnes Construction p. 382 polling

Absent unusual circumstances, polling violates Section 8(a)(1) unless

1. purpose is to determine the truth of a union’s claim of majority

2. the purpose is communicated to the employees

3. there are assurances against reprisals

4. the employees are polled by secret ballot

5. the employee has not engaged in unfair labor practice or otherwise create a coercive atmosphere.

h. Timsco (pg. 384) coercive interrogations violate Section 8(a)(1)

1.Use the Bourne standards to determine if it is too coercive

i. the background –history of employer hostility toward union

ii. the nature of the information sought

iii. the identity of the questioner..how high in the company hierarchy

iv. place and method of interrogation

v. truthfulness of the reply

-totality of circumstances from ‘Bourne’ case

3. Polling has a stricter standard

4. Reasonable doubt of continued majority and meeting the Strucksnes factors creates the is the only reason polling about incumbent union is allowed

5. Unions are always allowed to poll- even during an election campaign

6. Employer surveillance of union activities is always an ULP p. 390

vi. Exchange Parts Co. (pg. 390)

i) Offers and inducements a violation of §8(a)(1). Believed to interfere with laboratory conditions which would lead to the overturning of elections. This rule prohibits not only threats and promises, but also conduct immediately favorable to EEs which is undertaken with the express purpose of impinging upon their freedom of choice and is reasonably calculated to have that effect. 

ii) “Fist inside the velvet glove”: EEs are not likely to miss the inference that the source of benefits now conferred is also the course from which future benefits must flow and which may dry up if it is not obliged. 

iii) RBR: assumed that ER just doing it to discourage unionization and once union loses election that all benefits will dry up. 

iv) Also serves a ‘public good.’ Problem with free-riders. Here, happens when don’t join union yourself but just hope that other do. So, inducements from ER to encourage free-riding in that individuals won’t push for the union. (Best example is the yellow dog K- employment K with no union provision. These type of contracts were prohibited in the NLRA). 

v) Hypo: non-unionized plant and ER says that will give EEs what other unionized plants get, encouraging free-riding. But, this is NOT a ULP. Why? Logically inconsistent. 

vi) Hypo: What if raise in Exchange was a merit raise? This is okay if part of a pre-existing system and timing not changed, then can do it. Must maintain what do in the past. If don’t because of the election, this is a ULP. 

i) Savair (pg. 395)

i) Union said that if won election, would waive initiation fee to those who signed the recognition cards. Court said:

a) Just like the ‘fist in the velvet glove” making it an ULP- the union cannot induce EEs like that

b) Also gives false impression to other EEs of union support during the election campaign

c) Interferes with free choice and laboratory environment. 

-Although b and c are good arguments, a probably is not because this is NOT a threat, just an inducement (hence, no fist).

ii) EEs not legally bound to vote for union once they sign the union card but many may feel morally bound to vote for the union. Impermissible inducement.

iii) Court looked at the timing. The closer it is to the election, the more problematic it is. 

iv) Unconditional union benefits- value of the inducement is irrelevant. This has been seen in case law. 

v) Under Gissell, recognition cards must not only say that they want and election but want the union as their representatives

vi) Unions are allowed to make statements such as, “you will get a 10% pay hike if we win.” ER cannot do this but unions always do. 

     7. The Question of Equality of Access

a. United Steelworkers of America (pg. 400)

i) Issue- if the ER made his own solicitations, is he applying a no-solicitation rule discriminatorily if he doesn’t allow union to do the same.

ii) Holding- no attempt made to show that no-solicitation rule interfered with the union’s access to the EEs. Just because ER violated own rule does not automatically make rule invalid. 

iii) “Captive audience rule”- does not have to give union opportunity to respond, talk or ask questions because it was done on ER’s time and at his place so ER can do what he wants. If union wants to do it, they need to make their own meeting. Absent strong evidence that the union has NO access to EEs, the union cannot complain. 

iv) Right to respond- very limited right, in only special circumstances, and generally no right at all. RBR- it is the ER’s place!

v) Unions pays EEs to come to a union meeting- okay if reimbursement, if more than that it is a problem. However, ER obviously can do it. 

vi) Peerless- will set aside election results if speech within 24 hours of an election. However, does not cover individual discussion with EEs. 

vii) Can hold the election at the worksite because increases turnout. However, criticized because allows ER to continuously campaign because he controls the worksite.

viii) For very secure ULP- board has ordered union access- a very rare remedy.

b. Excelsior (pg. 408)- wants addresses to facilitate union’s reply to an anti-union letter. 

i) Board found that there is an interest, and this was a real low-cost way to get their message across. No significant interest in ER keeping names/ addresses a secret. 

ii) Collective interest in organizing outweighs individual interest in being free from solicitation (until it becomes harassment).

iii) This rule has been upheld- case law, not expressly in the act. 

B. Obtaining Recognition without an election

1. The Preference for elections

a. Gissel (pg. 412)

i) Issue: Whether union authorization cards can be used to show that the majority of the workers want the union.

ii) How union becomes representative:

a) voluntary recognition by the ER

b) using cards

c) Organizing strike

d) Strike vote

e) Vote/election

f) Can establish other ways- force ER to recognize union

iii) Need good faith? If ER has good faith doubt that majority wanted the union, ER has the right to hold an election (always has that right). Before, good faith belief irrelevant under 9(c). Now, if union can show no good faith belief, it is a ULP.

iv) When bargaining order should be issued- subjective standard. Show that possibility of fair election slight, and EEs interest better represented through the cards. 

v) What current board practices are: (pg. 425)

vi) Bargaining orders when unlike to have fair election and cards seem to be best representation of EE’s desires. 

vii) Union not likely to get much with Gissel bargaining order. 

b. Linden (pg. 431)

i) An ER, otherwise guiltless of ULP, does not violate 8(a)(5) merely by refusing to recognize a union even though the ER at the time had ‘independent knowledge’ of the union’s valid card majority. 

ii) Notwithstanding such independent knowledge, the union seeking recognition (rather than the ER) has the burden of filing an election petition. 

2. The Canadian Model: Mandating recognition without elections.

a. Arguments for/against allowing certification based on the cards:

i) Good because certification based on cards would shorten the time, less likely that ULPs will occur and can still challenge if bribery, etc.

ii) Bad because no opportunity then for ER to make his case.

iii) Compromised suggestion- don’t’ get rid of elections entirely, ‘truncating’ election to just 2 week campaign. 

3. Restraints on the Recognition of Minority Unions 

a. International Ladies’ (pg. 439)

i) Even if ER has a good faith belief that the union had the consent of a majority of EEs in the appropriate bargaining unit, the ER interferes with the organizational rights of his EEs in violation of §8(a)(1), and unlawful support to a labor organization in violation of §8(a)(2) if turns out that union does not.  ER has the burden to check.

ii) Also, union violated §8(b)(1)(A) by accepting of exclusive bargaining authority at a time when in fact it did not have the support of a majority of the EEs, and this in spite of its bona fide belief that it did.

iii) CBA not legitimate if done when the union did not represent the majority. 

iv) §9(a) guarantees the right to majority rule- good faith error irrelevant.  

v) Unions can negotiate members only agreements and they are allowed by law and thought to be consistent with ideas of agency and individual Ks.

vi) Neutrality clauses- the typical neutrality pledge contemplates that the ER will not answer or oppose the union’s organizational campaign. These agreements are allowed. 

vii) Negotiating with the union before the EEs are even hired- considered okay if hired from other plants and are already union members there. This is a very narrow exception. (takeover with old workforce, moving production from unionized plant, etc.)

viii) Special rules for construction industry. RBR:

a) Short tenure of job

b) Common use of union hiring halls

b. Grossman (pg. 446)

i) Facts: 2 competing unions. One has the vast majority. Old rule was that in a rival situation, the ER would not help one over the other. 

ii) RULE now: Minority union has to file a valid petition (with at least 30% of the workers supporting them) to stop an ER from recognizing a union. 

iii) Hypo- still could have ER choosing union in practice but concerned with holding up voluntary recognition for really no reason (assuming that other union is not successful).

iv) Note: the board does not count as evidence of majority support authorization cards signed by EEs who have also signed in support of another union. 

v) ER may not cease bargaining or delay the execution of an agreement because of the mere filing of a valid decertification petition, but that any such agreement will not bar the holding of the decertification election. 

4. Regulation of Organizational and Recognitional picketing.

a. Opening remarks:

i) Recognitional picketing: pickets by union officials frustrated in their organizational campaign picketing around a plant that they wish to organize and demand recognition as the bargaining representative of the plant’s EEs as the condition for removing the pickets. 

ii) NLRA has been amended to include organizational and recognitional picketing §8(b)(7) as a new union unfair labor practice. Allowing recognitional picketing thus could force ERs to choose between economic loss from the picketing and violations of the act (recognizing union that does not have majority support is an ULP). 

b. Local 840 (pg. 455)

i) §8(b)(7)(C) prescribes limitations only on picketing for an object of ‘recognition or bargaining’ or for an object of organization. 

-What is permissible:

a) A currently certified union may picket for recognition or organization of EEs for whom it is certified. 

-A union which is not certified is barred from recognition or organizational picketing only in three general areas:

a) situations where another union has been lawfully recognized and a question concerning representation cannot appropriately be raised. 

b) Situation where, within the preceding 12 month, a ‘valid election’ has been held. 

c) “Blackmail picketing”

ii) §8(b)(7): In situations in which it is not barred, such picketing is limited to a reasonable period not to exceed 30 days unless a representation petition (with support greater or equal to 30%) is filed prior to the expiration of that period. Absent the filing of such a timely petition, continuation of the picketing beyond the reasonable period, or when there is a valid election, or when another union is recognized, becomes an ULP. On the other hand, filing of a timely petition stays the limitation and picketing may continue pending the processing of the petition. 

iii) Expedited election procedure, is applicable, of course, only in a §8(b)(7)(C) proceeding (where an §8(b)(7)(C) ULP charge has been filed). 

iv) Note: can picket in protest to a ULP indefinitely because not limited by §8(b)(7). However, if ANY part of the reason is for recognition, fall under that section and then only have 30 days. If NO part is for recognition, then not limited. 

v) Why limit picketing at all?

a) Economic harm that may ensue while delay goes on. Elections are low-cost way of determining whether EEs want to be represented by a union. 

vi) Different forms of picking:

a) Picketing by Incumbent Unions for Economic Concessions: for example, want higher wages. 

( (Note: cannot be discharged for exercising rights under the CBA but CAN be permanently replaced. But, cannot be permanently replaced for striking to protest ULP because essentially striking to uphold the law. So, if board find ULP you are in the clear).

b) Picketing to protest ULP

c) Picketing in support of a particular demand not requiring recognition

d) “Area Standards” picketing

-Can picket other ERs if don’t comply with area standards. 

V. Regulation of the Process of Collective Bargaining
A. Many different views of CB:

1. The right of workers to insist on CB was thought to impose a corollary obligation on an ER to meet with the designated representative of its EEs and proceed to negotiate a collective agreement. 

2. Corollary of the ER’s duty to recognize the workers’ collective bargaining agent, duty to bargain suggests certain process-based obligations:

a. Without the designated rep’s consent, the ER may not deal with any other agency and presumably may not negotiate terms with EEs on an individual basis. 

b. ER has to act in a way that suggests a serious regard for the EEs preference for CB. Must make itself available for meeting and have reps at those meetings with authority to bargain on its behalf. Once an agreement is reach, the ER must not delay unreasonably its execution. 

c. Taft-Hartley amendments impose good faith bargaining obligations on the union. 

d. Duty to bargain does NOT mean a party has to make concessions or even reach an agreement. 

B. Exclusive Representation: An overview

1. J.I. Case Co. (pg. 469)

a. Facts: ER had individual K’s with some of the EEs, so refused to bargain with the union citing existence of the Ks. Court says that allowing this to happen would supersede CBAs so cannot be allowed. 

b. Why don’t we allow individuals to bargain for less than what is included in the CBA? Because that would undermine majority rule and effectiveness of collective bargaining. If you don’t want the CBA vote against the union, but if the union wins then majority rules. 

c. The CBA is not a contract of employment. It sets up the standards for work conditions and therefore is sometimes called a ‘trade agreement.’ The individuals that will benefit from it are identified by individual hirings. Therefore, individual K are not forbidden, but are necessitated by the CBA. However, the individual K is subsidiary to the terms of the trade agreement and may not waive any of its benefits. Also because individual benefits may lead to industrial strife and therefore individual contracts cannot subtract from collective ones. 

d. Individual contract, no matter what or why they came into existence, may not be availed of to defeat or delay CB, nor to exclude the contracting EEs from a duly ascertained bargaining unit or limit benefits, etc. Whenever they conflict, CBA wins. 

e. However, ER can enter into individual contracts that are not inconsistent with the CBA (but court did not elaborate on this). But in doing so ER cannot incidentally exact or obtain any diminution of his own obligation or any increase of those of EEs in the matters covered by the CBA.  Unclear what happens when individual K contains provisions not in conflict with nor covered by the CBA. Exception: if CBA leaves open that can bargain for more, then can. 

f. So, individual K here have no effect once CBA enacted. Perhaps some EEs are doing worse under CBA but considered a sacrifice as a “contribution to a collective result.” Until CBA negotiated, K still enforceable. 

2. Non-majority bargaining: not a violation for union to negotiate when not a majority representative. However, there is no legal duty then on ER to bargain. ER can bargain with a “members only” group but don’t have to. But in this case, the union obviously has very little bargaining power. Proposals have been made to force ER to bargain with non-majority union but nothing has happened yet. 

3. Emporium Capwell (pg. 476)

a. Facts: Complaint citing racial discrimination. Group complaining refused to go through the grievance procedure and some started picketing, against the union rep’s advice. 

b. EEs argued that because this was a racial issue, it deserves a higher standard for protecting their activities and therefore should be protected by §7. Claim that this was an attempted at minority bargaining. Want exception to majority rule (rule in §9(a)) for EEs who seek to bargain separately with their ER as to the elimination of racially discriminatory employment practices. 

c. Issue: whether such attempts to engage in separate bargaining are protected by §7 or proscribed by §9(a). 

d. §7 rights are, for the most part, collective rights, rights to act in concert with one’s fellow employees. They are protected not for their own sake but as an instrument of the labor policy of minimizing industrial strife by encouraging the practice of collective bargaining. 

e. Central to §9 policy is the principle of majority rule (exclusivity principles in §9(a)). 

f. This did not authorize tyranny of majority over minority interests:

i) confined exercise of powers to the context of a unit appropriate for the purposes of collective bargaining

ii) Landrum-Griffin amendments to assure that minority voices are heard as they are in the functioning of a democratic institution.

iii) Union must represent all the employees fairly and in good faith. 

iv) Union’s refusal to process grievances against racial discrimination, in violation of that duty, is an ULP. (File with board against union, don’t try to minority bargain).

g. No, minority bargaining is not allowed even for racial issues. Places too high a burden on the ER and undermines the idea of majority rules. Therefore, ER does not have a duty to talk to EEs directly who are trying to bargain with them and not a ULP to refuse to do so. 

h. Not protected by §7 because those rights are collective rights, allowing a small group to act in concert for the collective good. Here, not only does the language of the CBA waive the right to strike, but these two EEs are not acting for the good of all. 

C. Good Faith: Bargaining Positions and Practices

1. Insurance Agents’ (pg. 485)

a. What does duty of good faith mean?  §8(5) for ER and §8(b)(3) for union

i) Requires each side to meet and talk about terms, but does NOT require any particular concession. 

ii) If other side asks, have to reduce agreement to writing. 

iii) Purpose: making effective of the duty of management to extend recognition to the union. GF a corollary of its duty to recognize the union. 

b. In this case, the union used harassing tactics away from the bargaining table, but that is not for the government to control. Board must not intrude into the substantive aspects of the bargaining process or regulate the terms of the negotiations. The economic pressure was just another economic weapon. 

c. No inconsistency between the application of economic pressure and GF collective bargaining. Court points out that ER could have fired these people. This was just short of a strike. 

d. If they had gone on strike would not have been a protected concerted activity under §7(a) and so ER could have fired them. 

2. The problem of ‘surface bargaining’

a. Things to consider when determining if GF:

i) Process- reasonable amount of time spent, etc.

ii) Intent of the parties- look at the totality of the circumstances.

b. American National Insurance (pg. 492)

i) The understanding of the GF clause now is the duty to “bargain collectively in a good faith effort to reach an agreement.” §8(d) That contains an express provision that the obligation to bargain collectively does not compel either party to agree to a proposal or to require the making of a concession. 

ii) The board is not supposed to pass judgment upon the desirability of the substantive term. That is an issue for the bargaining table, not the board. 

iii) The determination of GF is supposed to be done on a case-by-case basis. 

iv) Just proposing a clause such as this (management discretion) is not per se violation. 

v) Dissent said that refusing to reach a settlement unless the union accepted the clause meant, in this case, a ULP.

c. A-1 King Size Sandwiches (pg. 498)

i) During negotiations, company did not compromise but became more harsh as time went on and provision they demanded where a bit ridiculous. Looked at the totality of the circumstances and stated that this was obstructionist intransigence. 

ii) Why is this difference than earlier case? Because here, ER offered absolutely nothing. Offering nothing not a per se violation. But here, offered enough zeros that court became suspicious. 

iii) BF because ER insisted on proposals that are so unusually harsh and unreasonable that they are predictably unworkable. 

iv) Basically, rule becomes that “the ER is obliged to make some reasonable effort in some direction to compose his differences with the union, if §8(a)(5) is to be read as imposing any substantial obligation. ER has to find something to agree to. 

v) Some decisions suggest that an ER’s insistence on unilateral determination of grievances is inconsistent with GF. 

vi) These violations are generally limited to the remedy of bargaining orders and do not include imposition of substantive terms. 

vii) Easier to regulate procedural aspect so there are some rules in existence. 

d. Boulwarism (pg. 507)

i) Typical bargaining: The union would present a laundry list of demands that it had no expectation of securing and the ER would respond with extreme low-ball offer, and serious bargaining would commence only at the eleventh hour of the K termination date. 

ii) Boulwarism: He would have the company poll EEs to ascertain their desire, to formulate a ‘firm, fair’ offer from which it would not budge unless the union presented new information and then to market the offer aggressively to the EEs. 

iii) This was found to be a §8(a)(5) violation in part because communications to the EEs caused it to be so locked into its initial position that alternative proposals made by the Union entailing no additional costs were rejected out of hand. 

3. Disclosure Obligations

a. Truitt (pg. 508)

i) If ER claims that it cannot afford to pay higher wages then must meet request to produce information substantiating its claim. RBR: information improves cooperation in bargaining because it improves trust. 

ii) Court says that claims made in negotiating must be honest, and refusal to substantiate claims made may be bad faith. 

iii) Look at this on a case-by-case basis

iv) General doctrine and rule of  “good faith bargaining”

a) ER required to provide union with all information that is relevant to conduct of the union’s duties as exclusive representative both in negotiation and in enforcement of conduct. 

b) Preemptively relevant information- wage data, hourly data, seniority data. Must give it to union unless can show that not relevant (lack of relevance) to discussion. Also can resist  disclosure by proof of the union’s prior misuse of disclosed information or a justifiable fear of harassment of EEs. Interests of confidentiality also can overcome a right of access to relevant information.

c) Preemptively Irrelevant- ER’s financial records (unless ER makes it relevant, like in Truitt), information on EEs outside of bargaining unit. Requires the union (or ER) affirmatively to prove relevancy. 

v) Truitt has been kept narrow with a distinction between inability to pay and competitive disadvantage. 

vi) Dissent wanted a totality of the circumstances standard and says that the court used the wrong standard (per se in refusing to turn over records) in finding that Truitt was acting in bad faith. 

b. Detroit Edison (pg. 511)

i) There is an obligation to provide information not just during negotiation but continues through enforcement of the CBA. However, the rule is not absolute that all arguably relevant information must always predominate over all other interests, however legitimate. 

ii) The court recognized that there are situations in which an ER’s conditional offer to disclose may be warranted, and that this was one of them. 

4. The concept of “Impasse”

a. Katz (pg. 519)

i) ER made unilateral changes without bargaining first with the union, about issues which were subjects of mandatory bargaining and are, in fact, under discussion. This was a violation of the duty to bargain collectively. 

ii) From Insurance Agents: statutory duty to bargain cannot be held to be violated, when bargaining is in fact being carried on, without a finding of the respondent’s subjective bad faith in negotiating. (This decision is not inconsistent)

iii) The duty can be violated without a general failure of subjective good faith (yes, contradicts above, but whatever, don’t need bad faith necessarily anymore if actions says something else); for there is no occasion to consider the issue of good faith if a party has refused even to negotiate in fact (to meet and cover) about any of the mandatory subjects. 

iv) A refusal to negotiate in fact as to any subject which is within §8(d) and about which the union seeks to negotiate, violates §8(a)(5) though the ER has every desire to reach agreement with the union upon an over-all collective agreement and earnestly and in all good faith bargains to that end. 

v) An ER’s unilateral change in conditions of employment under negotiation is similarly a violation of §8(a)(5) for it is a circumvention of the duty to negotiate which frustrates the objectives of that section much as does a flat refusal.

vi) Also, in this case, the ER instituted as system that was “considerably more generous than which had shortly theretofore been offered to and rejected by the union. Such action conclusively manifested bad faith in the negotiations. This wrong even if do reach an impasse because inconsistent with a sincere desire to conclude an agreement with the union. 

vii) Allowed board to order cessation of behavior which is in effect a refusal to negotiate. 

viii) Even a partial strike not necessarily an impasse. No firm way to determine if bargained to impasse until post-hoc hearing. 

ix) Once a genuine impasse has occurred, the ER may make unilateral changes consistent with its final offer to the union. Also, the duty to bargain becomes dormant until revived by changed circumstances. 

x) Maintain status quo until reach an impasse. However, ER can suspend union security and check-off, but not much else. 

xi) Duty to arbitrate does not survive K length. 

5. “Cooling-off” (pg. 527)

a. §8(d)(1) says that it is 60 days. Requires a party desiring to terminate or modify an existing contract to serve written notice on the other side within at least 60 days of the termination (or reopener) date. During this period neither side strikes nor lockouts. Failure to comply constitutes an unlawful refusal to bargain. Strike within any notice period prescribed by §8(d)(4) renders the strike unprotected and causes the striker to lose his or her protection as a statutory ‘employee.’

6. National Emergencies- under §§206-210 of the LMRA, if the President concludes that a strike will imperil the national health or safety, he can direct the Attorney General to obtain a federal court injunction (notwithstanding the Norris- LaGuardia Act. This is its biggest exception) against the strike. 

D. Subject of “Mandatory Bargaining”

1. Wooster (pg. 529)

a. Facts: The ER insisted on two highly controversial clauses to be added to the CBA.

b. Under §§8(a)(5) and 8(d), both sides must bargain with each other in good faith with respect to “wages, hours, and other terms and conditions of employment.” (if falls under this than considered mandatory). The duty is limited to those subjects, and within that area neither party is legally obligated to yield. As to other matters, however, each party is free to bargain or not to bargain, and to agree or not to agree. 

c. Court says that good faith does not license the ER to refuse to enter into agreement on the ground that they do not include some proposal which is not a mandatory subject of bargaining. Such conduct is a refusal to bargain about the subjects that are within the scope of mandatory bargaining. This does NOT mean that bargaining is to be confined to the statutory subject. But just because the company MAY propose these clauses, it cannot lawfully insist upon them as a condition of agreement. Lawful to insist upon matters within the scope of mandatory bargaining and unlawful to insist upon matters without. 

d. Three types:

i) Mandatory- wages, hours, terms and conditions of employment

ii) Permissive- outside of mandatory. Can bring something up but cannot insist upon it. 

iii) Prohibited- illegal or expressly prohibited

e. Subcontracting? Losing jobs so can argue that it is a condition of employment.

f. Five consequences to defining a subject as mandatory:

i) the party who would control the topic unilaterally absent bargaining obligations must bargain about decisions concerning the topic with a sincere desire to reach an agreement

ii) the noncontrolling party may ‘use economic leverage to attempt to compel the controlling party to compromise’

iii) if EEs strike over the ER’s failure to bargain over a mandatory subject, they will be treated as ULP strikers free to regain their jobs at strike’s end

iv) midterm modifications of aspects of CBA dealing with mandatory subjects are unlawful without the consent of the other party

v) the controlling party must bargain in good faith to impasse, before implementing changes concerning a mandatory subject. 

g. Allied Chem (pg. 537)- Pension are considered mandatory if about current EEs. In this case wanted to negotiate better benefits for the past EEs. This was not mandatory because not current EEs so not part of the bargaining unit. So, cannot bargain to impasse on it. 

2. Status of Major Entrepreneurial Decisions

a. Fibreboard (pg. 542)

i) Issue is whether ‘contracting out’ of work being performed by EEs in the bargaining unit is a statutory subject of CB under §§8(a)(5) and 8(d) and 9(a). 

ii) Facts: ER made a decision to K out so they say there is no reason to bargain because didn’t want to renew K because K out much more cost effective. 

iii) ER argument: economic not anti-union motivated decision. Best argument for ER is that it is not subject to mandatory bargaining if type of management decision which is ‘fundamental to the basic direction of corporate enterprise.’

iv) Union argument- ER’s act frustrates negotiation because affecting wages which is usually adjusted through mandatory bargaining. 

v) How identify ‘core entrepreneurial control?’

a) Not clear in this case. 

vi) Court: this type of ‘contracting out’ (the replacement of EEs in the existing bargaining unit with those of an independent contractor to do the same work under similar conditions of employment) is a statutory subject of collective bargaining under §8(d). Had obligation to bargain about this because a condition of employment covers the termination of employment.

vii) Concurrence- decision which are fundamental to the basic direction of a corporate enterprise or which impinge only indirectly upon employment security should be excluded from that area.

viii) Westinghouse Electric (pg. 551): subcontracting in case in which ER had regularly done this for several years, and because of the following occurred together there was not violation:

a) Motivated solely by economic reasons, 

b) Comported with respondent’s traditional methods

c) Did not vary in significant kid or degree from what had been customary under past established practice,

d) Had no demonstrable adverse impact on the EEs in the unit

e) The Union had the opportunity to bargain about changes in existing subcontracting practices at general negotiating meeting. 

b. First National Maintenance (pg. 551)

i) Duty to negotiate over decision to close part of the business?

ii) S.Ct. gets rid of the presumption for mandatory bargaining, rebuttable if show purpose is solely economic.  Court states limits on the subject about which bargaining must take place. Union reps are NOT partners in the enterprise. Court outlines 3 types of cases:

a) Management decisions, such as choice of advertising and promotion, product type and design, and financing arrangements, have only an indirect and attenuated impact on the employment relationship. (indirect and attenuating impact on employment ( not mandatory)

b) Order of succession of layoffs and recalls, production quotas, and work rules are almost exclusively ‘an aspect of the relationship’ between ER and EE (Allied) (mandatory

c) Decisions that have a direct impact on employment, since jobs were inexorably eliminated by the termination, but had as its focus only the economic profitability of the ER, a concern (under these facts) wholly apart from the employment relationship. This decision, involving a change in the scope and direction of the enterprise, is akin to the decision whether to be in business at all though ‘not in itself primarily about conditions of employment, though the effect of the decision may be necessarily to terminate employment.’

-balancing test. Look at:

1) History- traditionally bargained about these issues (the parties in THIS case)

2) What are the issues that influences the decision?

iii) Notes:

a) Unions had less control in this case than in Fibreboard. (in control of 3rd, any concessions by union would go to the 3rd party so could not improve the economic situation by making concessions).

b) There is express language limiting the holding of the case to the facts of this case. 

c) Dissent does not like case because when applying balancing test only took into consideration the interests of management, and not those of workers and their union. 

d) Not a good case for unions and because applied broadly, even better for employers. 

e) Even though no obligation to bargain over decision to close, there is an obligation to bargain over the effects of closing. This includes such areas as severance pay. However, because in this situation EEs have no power, they rarely get anything.

f) WARN- Requires 60 days notice of major layoffs or shutdowns. This was a legislative attempt to make sure EEs know and give them an opportunity to address the issues with management. 

g) Dubuque test (pg. 563)

1) New test for the bargainability of plant relocations and transfer of unit work:

I) Initially, burden on the General Counsel to establish that the ER’s decision involved a relocation of unit work unaccompanied by a basic change in the nature of the ER’ separation. 

II) If the General Counsel successfully carries his burden in this regard, he will have established prima facie that the ER’s relocation decision is a mandatory subject of bargaining. 

III) At this juncture, the ER may produce evidence rebutting the prima facie case by establishing that the work performed at the new location varies significantly from the work performed at the former plant, establishing that the work performed at the former plant is to be discontinued entirely and not moved to the new location, or establishing that the ER’s decision involves a change I the scope and direction of the enterprise. 

IV) Alternatively, the ER may proffer a defense to show by a preponderance of evidence:

(a) that labor costs (direct and/or indirect) were not a factor in the decision, or

(b) that even if labor costs were a factor in the decision, the union could not have offered labor cost concessions that could have changed the ER’s decision to relocate. 

(In practice, the more change the more likely okay to do it. If only change a little, increased likelihood that will be required to bargain about it. 

E. Multiemployer and Multiunion Bargaining

1. Bonanno (pg. 568)

a. Why would ERs bargain together?

i) It takes wages out of company

     ii)   Increases ER’s bargaining power

-With multiemployer bargaining- both side have to agree to it. 

b. Once agree to multiemployer bargaining and negotiations have actual begun, an ER must have “mutual consent” or “unusual circumstances” to withdrawal. Before negotiation begin, any party is allowed to withdrawal provided that adequate notice is given. 

c. What qualifies as unusual circumstances?

i) Impasse is NOT sufficient because it would undermined the utility of multiemployer bargaining, resulting in industrial strife. Further, impasse is not usually permanent. 

ii)    Dissatisfaction with the results also does NOT justify withdrawal

iii)  “Extreme financial pressures”: so if go  bankrupt, can obviously no longer bargain.

iv)   In specific circumstances, executing separate agreements in the interim:

a) if the agreements will survive unit negotiations, the union has so ‘effectively fragmented and destroyed the integrity of the bargaining unit’ as to create an unusual circumstance. 

b) The execution of separate agreements that would permit either the union or the ER to escape the binding effect of an agreement resulting from group bargaining is a refusal to bargain and an ULP on the part of both the union and any ER executing such an agreement

c) Note: temporary agreement are not inconsistent with the concept of M-ER bargaining units, so can do it. 

d) Concurrence- Ct. points out that an ER could explicitly condition his participation in group bargaining on any special terms of his own design. Could provide for random right to withdrawal. 

2. Coalition and Coordinated Bargaining

a. Various forms of cooperative communication or parallel action by unions that are bargaining for different bargaining units of the same ER.

b. “Coordinated” bargaining: communication among different bargaining representative who nevertheless retain the power of independent decision-making. 

c. “Coalition” bargaining: an effort by unions to force the consolidation of separate bargaining units. This is likely to conflict with the rule that makes it unlawful for a union to insist on, or strike for, the expansion of the bargaining unit certified by the NLRB or agreed to by the union and the ER.

d. Boards and court have rebuffed direct efforts by unions to consolidate separate bargaining units of a single ER.

e. General Electric (pg. 578): Can have bargaining reps (for other unions) at the table just to make sure that not being deceived. However, they are not allowed to bargain for someone else or another group. This aids to EE solidarity and ER honesty.

F. Midterm Bargaining

1. Generally:

a. Midterm modifications of clauses in a labor agreement dealing with permissive subject does not violate the statutory duty to bargain, but ER is under no obligation to bargain over permissive subjects. 

b. §8(d) also states that “the duty to bargain collectively shall also means that mid-term unilateral modifications and terminations are prohibited.” So, while this section defines the obligation to bargain to be with respect to mandatory terms alone, so it also prescribes the duty to maintain only mandatory terms without unilateral modification for the duration of the CBA.

c. By bargaining and agreeing on a permissive subject, the parties do not make the subject a mandatory topic of future bargaining. 

d. The remedy for a unilateral mid-term modification to a permissive term lies in an action for breach of contract, not in a ULP proceeding. 

2. Jacobs (pg. 579)

a. §8(d) does not itself license a party to refuse during the life of the contract, to discuss a bargainable subject unless it has been made apart of the agreement itself. 

b. By making mandatory the discussion of bargainable subjects not already covered by a contract, the parties to the contract are encouraged to arrive at joint decisions with respect to bargainable matters that appear at the time to be of some importance. 

c. Don’t waive the right to discuss a bargainable subject in the future just because don’t bring it up at time of negotiation. Relieves pressure to make sure you hit everything. 

d. RULE: duty to bargain does not continue as to those matters upon which the parties have reached agreement and which are set forth in the terms of a written contract expressly or has been waived. Then have no duty to discuss mid-term.  

-“Clear and unmistakable” test of waiver. Thus, the item at issue must have been:

i) fully discussed OR

ii) consciously explored AND

iii) the union must have consciously yielded or relinquished in the give and take of negotiations

e. RULE: Those bargainable issues which have (I) never been discussed by the parties, and (II) which are in no way treated in the contract, remain matters which both the union and the ER are obliged to discuss at any time. 

3. Zipper clauses

a. Comes from desire to avoid midterm discussion of any issue not contained in the agreement by specifying in the K. This clause precludes any further bargaining during its term, essentially incorporating status quo into the K.

b. General zipper clauses constitute only a waiver of the union’s right to insist on bargaining over its proposals to add new terms and do not relieve the ER of its duty to bargain before initiating unilateral changes in existing conditions of employment.

c. The contract language must manifest a “clear and unmistakable” relinquishment of the union’s bargaining rights with respect to the particular matter involved.” 

4. Midterm strikes

a. A strike during the term of an agreement may constitute a breach of the agreement’s no-strike clause even if the strike is over a subject requiring bargaining under Jacobs. Also, strikes during notice and cooling-off periods of §8(d) are unprotected. 

b. Where the contract provides for a reopener period on one or more terms, the union may strike without running afoul of §8(d).

5. Milwaukee Springs (pg. 587)

a. ER decided during the term of a CBA and without union’s consent to transfer operations to another plant.  The decision was economically motivated and was not the result of union animus. 

b. Generally, an ER may not unilaterally institute changes regarding mandatory subjects before reaching a good-faith impasse in bargaining. 

c. §8(d) imposes an additional requirement when a collective-bargaining agreement is in effect and an ER seeks to ‘modify the terms and conditions contained in the contract’ the ER must obtain the union’s consent before implementing the change. 

d. If the employment conditions the ER seeks to change are not ‘contained in’ the contract, however, the ER’s obligation remains the general one of bargaining in good faith to impasse over the subject instituting the proposed change. 

e. Before the Board may hold that respondent violated §8(d), the board must first identify a specific term ‘contained in’ the contract that the ER’s decision to relocate modified.

f. Argument that in the K:

i) Dissent: undermining the wage provision

ii) Edwards- also could be included under the zipper clause, and (I) all mandatory terms under the K and (II) waived right to bargain. 

iii) Facts that do work is necessarily in the K

g. Argument that not included in the K: no right to a job under CBA, just establishes what the “shop rules” are. 

h. Board arguments: just because recognize union does not mean that job necessarily stay there. To have that must have it expressly stated in the K. Won’t imply work preservation clauses. Must be expressly stated. 

i. Because this is a breach of K case, go to an arbitrator. 

G. Remedies for bargaining violations

1. Porter (pg. 594)

a. Under §10 NLRA, the board has broad remedial power to remedy ULPs. However, if act in bad faith then could be help in contempt of court. 

b. If ER changes status quo and didn’t bargain about it- board can order them back to status quo. 

c. If EEs strike because of ULP, board can order them reinstated. Board more likely to order reinstatement than an arbitrator. (On mass reinstatements, not individual cases. 

d. When ER acts in bad faith, board does NOT have the power to make the union whole. The LLRA was a legislative effort to include make-whole remedies for the board- this failed. 

e. Litigation expenses are awarded when there is a clear or flagrant violation of act. 

f. Interest arbitration (not law, just proposed). If parties don’t get a contract made within certain time period, go before arbitration and let him or her decide what the K should be. 

VI. Weapons of Economic Conflict: Strike, Boycotts, and Picketing

A. Strikes and Employer Countermeasures

1. “The strike is the engine that drives the CB.” The act set up to prevent it, but cannot ban it because then unions would lose al power. Resorting to economic weapons NOT a violation of the act, just look to see if it was done in discriminatory way or lack of good faith in bargaining. 

B. Strikers and Replacements

1. Mackay (pg. 607)

a. §7 provides for the general right to organize, and §8 is to enforce §7. ER cannot fire EE for supporting the union or a union strike (a concerted activity) but can permanently replace. 

b. Can permanently replace but cannot decide on a discriminatory basis. If use a neutral reason for not bringing back certain EEs, then okay. 

c. General proposition- not an ULP for ERs to permanently replace economic strikers (dicta). 

d. So, cannot discharge a person but can permanently replace striking workers. 

2. Fleetwood (pg. 609)

a. NLRA does not prohibit the ER from attempting to maintain operations by hiring permanent replacements. Replaced strikers, however, remain EEs and they retain certain preferential rights to reinstatement. 

b. A striker remains an EE under §2(3) of the Act until he has secured regular and substantially equivalent employment. The failure to reinstate had discouraged EEs from engaging in protected activity. 

c. Therefore, a violation of §§8(a)(1) and 8(a)(3) was established when an ER hired new EE for jobs which the strikers were qualified and had made known their continuing desire for reinstatement, unless the ER discharged his burden of showing legitimate and substantial business justification, such as the replacement of all strikers or the elimination of jobs by changes in production. 

d. Absent such a showing, the ER without regard to his intent or anti-union motivation, had violated the Act. 

e. The preservation of a striker’s EE status was statutory. 

f. Not only just that the ER cannot discriminate, EEs have a right to recall for any open positions. 

3. Laidlaw Corp. (pg. 610)

a. Economic strikers who unconditionally apply for reinstatement at a time when their positions are filled by permanent replacements:

i) Remain EEs and 

ii) Are entitled to full reinstatement upon the departure of replacements unless they have in the meantime acquired regular and substantially equivalent employment or the failure to offer full reinstatement was for legitimate and substantial business reasons. 

b. However, there is a difference in voting rights

4.  “Permanent Replacements”

a. The union DOES represent permanent replacements because those EEs become part of the bargaining unit. So, have a duty to fairly represent those EEs, but not a violation/ ULP to bargain for the strikers to get their jobs back (firing replacement workers) after a strike ends. Unions are allowed to trade one EE’s interest against another as long as not done in a discriminatory manner. (This means on the basis of race, religion, etc., and not on basis of when hired). 

b. Even if given assurances by the ER that they can keep their jobs at strike’s end, there are two risks:

i) that the strike will be deemed an ULP strike in which case the strikers will be able to retake their pre-strike positions

ii)   that a strike settlement agreement will be negotiated providing for the replacements’ displacement.

c. For these workers- no individual Ks because represented by the union. Usually just employed ‘at will.’

d. What are the alternatives?

i)     Bar use of permanent replacements- make economic weapons equal

ii)       Act would have prohibited permanent replacements although allowing the use of temporary workers

iii) Require offer of binding arbitration before resulting to economic conflict

iv) Urge requiring showing of “business necessity” before hiring permanent replacements

v) 6 month moratorium on hiring of permanent replacements at beginning of economic strike

e. ULP strikes

i)          If ER prolongs strike or causes the strike, EEs get special right

iii) ULP strike unless the ER shows that the strike would have occurred even in the absence of its ULP- board can order reinstate even if permanent replaced, get back pay 

iv) Further, if an ER commits ULP during an economic strike, a finding of a causal connection between the ER’s conduct and a continuation of the strike converts the stoppage into an ULP strike, and strikers who are replace thereafter are treated as ULP strikers. 

v) An ER is required to displace even permanent replacements in order to make room for unfair labor practice strikers who have made an unconditional application for reinstatement. 

vi) ULP strikers treated more favorably:

a) Back pay

b) Reinstatement

c) ULP strikers can vote irrespective of the length of the strike, whereas under §9(c)(3) replaced economic strikers lose their right to vote if strike has gone on for more than 12 months. Replacements for economic strikers can vote but replacements for ULP strikers cannot. 

d) This type of strike does not violation conventional no-strike clause in collective bargaining agreement and does not constitute a strike whose object is the “termination or modification” of an agreement triggering the notice and cooling-off obligations of §8(d).  Under a general no-strike clause strikes protesting only ‘nonserious’ ER ULPs lose protection of the NLRA. 

e) While economic strikers who engage in misconduct during a strike may be unprotected against discharge, board has authority under §10(c) to reinstate ULP strikers engaging in similar misconduct. 

5. Possible economic weapons

             ER






Unions_____

Temporary replacements




Strike

Permanent replacements




Slowdowns

Lock-out






Partial strike


Lock-out with temporary replacements


Sit-downs

Lock-out with permanent replacement


Boycott

Mutual apex






Strike Funds 

Strike insurance

6. Erie Resistor (pg. 623)

a. Strikers were laid off first, §8(a)(3) and union claimed that it was discriminatory because ER gave supersenority to those who crossed the picket line. 

b. How it differs from Makay. Here:

i) Permanent affect, not over once strike is. 

ii) More intrusive

iii) More discriminations seen here.

c. Cannot replace workers and give the new workers a permanent benefit. Once strikers return to work, must treat them like everyone else.

7. Transworld (pg. 637)

a. If didn’t come back from picket line, lose the benefits gained by seniority. When strike if over, the junior attendants had the striker’s old positions and ER would displace them. 

b. Court said that the older EEs keep their seniority but cannot go back to old position because cannot force someone out. This is not like Erie because ER was not giving junior EEs ‘free seniority’ or taking seniority away from others, but had to use new EEs to fill spots, and won’t displace them just because strike over. 

c. Court also says that this is an attribute of the job (not looked at as a benefit) so don’t need to displace them so more like Makay. 

8. Great Dane (pg. 631)

a. Refused to pay striking EEs vacation benefits accred under a terminated CBA while it announced an intention to pay such benefits to striker replacements, returning strikers, and nonstrikers who had been at work on a certain date during the strike. 

b. Recent decisions:

i) If conduct was ‘inherently destructive’ of important EE right, no proof of an antiunion motivation is needed and the Board can find an ULP even if the ER introduces evidence that the conduct was motivated by business consideration.

ii)   If the adverse effect of the discriminatory conduct on the EE rights 

is ‘comparatively slight,’ an antiunion motivation must be proved to sustain the charge if the ER has come forward with evidence of legitimate and substantial business justification for the conflict. 

-Thus, in either situation, once it has been proved that the ER engaged in discriminatory conduct which would have adversely affected EE rights to some extent, the burden is upon the ER to establish that he was motivated by the legitimate objectives since proof of motivation is most accessible to him.

9. Laidlaw (pg. 644)

a. EE can waive Laidlaw right to be reinstated after a strike in an agreement (here, was 4 and a half months). 

10. Displacement of Replaced Workers

a. They ARE in the bargaining unit and therefore the union has obligation to ‘fairly represent them’ but this does NOT mean that the union cannot negotiate for their displacement. 

b. Belknap (pg. 645): Ousted replacement workers could sue ER for breach of employment contract. This holding is problematic because can argue that because they are in the bargaining unit they cannot have individual contracts. Also, they are only EEs “at-will.”

C. Lockouts

1. American Ship (pg. 655)

a. Issue: whether ER commits ULP when temporary lays off or locks out EEs during labor dispute to put economic pressure on the union in support of their bargaining position

b. Old doctrine- only ‘defensive lockouts are allowed.’ In response to whip-saw strategies to prevent systematic striking, or, when ER has ‘reasonable grounds to believe that a strike is imminent.’ (seasonal lockouts.’

c. However, when applied to the facts of this case, doctrine did not apply because although there was a seasonal element her, ER has not shown that a strike was imminent. 

d. However, this was not a violation because ER not shown to have discriminated against union members because even though discourages union, it is not without a legitimate purpose. So, this is a weapon we will allow the ER to use. “There is no indication, that the lockout will necessarily destroy the unions’ capacity for effective and responsible representation. Nothing to show that their ability to do so has been impaired by the lockout.” Had the ER only locked out union members, however, then he would be in trouble. 

e. RULE: As long as give notice under NLRB, as soon as EEs have right to strike you can lock them out. 

2. Lockout coupled with hiring of replacement workers

a. Temporary replacements- okay unless proof of anti-union motivation

b. Permanent replacements- allowed only in one circuit and in that case justified by EE’s in-plant sabotage.

c. NOTE: subcontractor NOT in bargaining unit, unlike replacements

3. Land Air (pg. 667)

a. Must negotiate about using subcontracting (because cheaper) because destroying the bargaining unit. ULP if don’t’ 

b. To justify bringing in Independent Contractors, must bargain to impasse then unilaterally implement it and then bargaining unit disappeared

c. Unions have power when have skilled EEs that are hard to replace. The law does little for them. 
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